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What changes did the Coroners and Justice Act (2009) make to the defence of diminished responsibility? Did these amendments change the law in this area for the better?

In criminal law, the (Homicide Act 1957) states that a person is not to be convicted of murder if the defendant (“D”) was suffering from diminished responsibility (“DR”). This means that if D is suffering from a medically recognised illness, they can argue that even though they broke the law they cannot be held fully criminally liable as their mental functions were substantially impaired. The abnormality of mental functioning must prove the impairment of Ds ability to do one or more of three things; those things are, to understand the nature of their crime, to form rational judgment, and to exercise self-control. Diminished responsibility is only a partial defence to murder and if proven by the defence, the charges against D will be reduced to manslaughter. 
However, according to The Law Commission (2005) there were some issues surrounding the statutory language that was used to define S. 2 of the Homicide Act (1957). Recent medical advances have highlighted those concerns, and it was questioned whether the definition reflects current medical thinking. As medical science progressed, there was a need for a more modernised change to be made to the Homicide Act (1957) which was brought about by s.52 of the Coroners and Justice Act (2009), (CJA), (Ministry of Justice, 2010).

Prior to the Coroners and Justice Act (2009), the Homicide Act (1957) made reference to ‘abnormality of mind’ which according to Keating (1998, p. 400), was a particularly problematic definition since it was considered too vague of a description. The phrase ‘abnormality of mind’ was, however, clarified in the case of R v Byrne by Lord Parker C.J., who defined it as a mental state that is so dissimilar from that of regular people that a reasonable person would consider it abnormal. 
Although this decision established a more precise precedent for how this legislation should be understood, information presented to the Butler Committee revealed that this interpretation leaves the definition, ‘abnormality of mind', open to some interpretation (Keating 1998, p. 400).
Furthermore, according to Kenny (1986), S.2 of the Homicide Act (1957) is a “piece of 
confused nonsense”. Because of the way the law has been written, it constantly tempts psychiatrists to quasi-perjure themselves when testifying in court. It forces them to make certain decisions when they don’t have the constitutional ability to do so, similarly to quasi-legislate. 
The legislative language used in S.2 of the Homicide Act (1957) received harsh criticism, and as demand to amend the legislation grew, the section's wording was rewritten under S.52 of the Coroners and Justice Act (2009). The phrase ‘abnormality of mind’ has been replaced with ‘abnormality of mental functioning’. 
According to Mackay (2010), this new definition received little scrutiny as the phrase ‘mental functioning’ is a preferred term used by psychiatrists in comparison to ‘mind’. Even Baroness Murphy backed it during the bill's deliberations when she said that the new definition, ‘abnormality of mental functioning’, is preferable since it "emphasises processes rather than a static idea" which she firmly supported. This change also permits a more constrained interpretation of the idea of abnormal mental functioning. 
Even though ‘abnormality of mental functioning’ seems like a wider definition, this notion alone is not enough to qualify for a diminished responsibility plea. It is the relationship with the other new concepts created by S.52 of the Coroners and Justice Act (2009) that will allow the defendant to qualify for DR, (Mackay, 2010); this being ‘recognised medical condition’.

Originally, S.2 of the Homicide Act (1957) mentioned ‘condition of arrested or retarded development’. 
According to Harris (2013), ‘mental retardation’ was used as a medical term to describe those who had problems with their mental abilities. It was also brought about to replace terms such as idiocy and feeblemindedness as they had developed pejorative connotations. However, during the 1960s the term ‘retardation’ had also developed negative connotations. People with down syndrome were consistently being taunted and called a ‘retard’ in a demeaning manner. Because of this the term ‘mental retardation’ has now been eliminated 5 decades later and is no longer considered a medical term.
When reforming S.2 of the Homicide Act (1957), the Coroners and Justice Act (2009) updated the term ‘retarded’ to ‘recognised medical condition’. 
According to Kennefick (2011), the term ‘recognised medical condition’ restricts the use of the diminished responsibility defence by omitting conditions that may no longer be considered ‘medical conditions’ or are no longer recognised as such.
The phrase ‘recognised medical condition’ will encompass all relevant mental disorders which fall within ICD-10 and DSM-5 however, it is not restricted to these as the Ministry of Justice concedes that the law must include both ‘physical’ and ‘psychological’ conditions. For example, conditions like epilepsy, sleep disorders, and diabetes can be accepted as DR, (Mackay, 2010).
However, it is not enough alone to have a recognised medical condition to qualify for diminished responsibility. You must also be able to prove that the ‘recognised medical condition’ ‘substantially impaired Ds ability’ to do one or more of three things specified in subsection (1A), (Hodgkinson, 2011)

Initially, S.2 of the Homicide Act (1957) stated that if the defendant was suffering from ‘abnormality of the mind’ then D must prove that the condition ‘substantially impaired his mental responsibility for his acts and omissions’; Subsection 1A was not yet written. 
This definition had a tendency to confuse the jury whenever a case of diminished responsibility arose. For example, in the case of R v Ramchurn the judge provided the jury with a clearer definition of what was meant by ‘substantially impaired’, he stated that the jury must come to the conclusion that the defendant's actions were truly motivated by mental illness. The defendant does not need to prove that his condition was the sole cause of it but that it was more than merely trivial.
Even after his clarification of the term ‘substantially impaired’ the jury still did not understand what was fully meant by this phrase because the term was too open to interpretation, (Wake, 2011).
Because of the confusion surrounding the term, S.2 of the Homicide Act (1975) was amended, they changed the definition to ‘substantially impaired’ and added subsection 1A which reads; the abnormality of mental functioning must Substantially impair Ds ability to do one or more of three things; those things are, to understand the nature of their crime, to form rational judgment, and to exercise self-control.
According to Hodgkinson (2011), the amendments made to the term ‘substantially impaired’ helped to clarify the interpretation and application of the defence. 

It is evident that S.2 of the Homicide Act (1975) needed some sort of modernised change however, there is still argument as to whether the amendments improved the law or made it worse. 
For example, Hodgkinson (2010), argues that because of the linguistic changes made, the jury could understand the statute more clearly. This created a clearer understanding of how the legislation should be interpreted and eliminated any opportunity for interpretation. Whereas Mackay (2010) argues that the revised wording will now make it harder to qualify for this defence. Cases that may have previously used this defence, such as mercy killings, may no longer be eligible due to the revisions; he also adds that the updated criteria for abilities that must be impaired will further limit the use of this defence.
Furthermore, Quick and Wells (2012), argue that the change to ‘recognised medical condition’ is a much clearer term than the original and enforces the requirement for expert medical testimony to support the defendant's medicalisation. This ensures that fewer people, such in the example of R v Byrne, cannot abuse the law to obtain a lesser sentence. Whereas according to Hodgkinson (2010), because fewer people can qualify for this law, more people will be convicted and labelled as murderers. When influential people of society designate someone as a criminal, and that person accepts those labels as a personal identity, that person becomes a criminal which can be harmful to the defendant, (Kenny, 2002).
To conclude, the CJA aims to create coroner and justice systems that are more responsive, transparent, and effective for victims, witnesses, bereaved families, and the general public. 
It is evident that the amendments made to the Homicide Act have changed the law for the better. There is less opportunity for interpretation thanks to the clearer definitions, which will lead to more consistent convictions in future cases. It also uses suitable medical terminology that complies with medical professionals, as well as being more current with contemporary medical thinking.
 Overall, the modernised legislation addresses many of the problems with the outdated legislation that were being criticised. The law may not be perfect yet, but it has evidently changed for the better. 
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