Divorce, Dissolution and Separation Act 2020

Divorce has been around for century’s according to Clarke-Stewart and Brentano (2006). They articulate that it is not a modern occurrence but due to the popular uproar of Christianity, marriage became a religious sacrament to the church. This is where the strict rules of divorce were moulded. Over the past few centuries, even though it has always been a struggle, it has progressively gotten easier to carry out a divorce. The Divorce, Dissolution and Separation Act 2020 creates the most simplistic form of divorce, as it requires no fault. In the past divorce was not down to the choice of the two parties involved in a marriage but by the rules stipulated. Over time, the raw power of decision has been reunited back to the parties involved in the irretrievably broken-down marriage. The real question is whether this new act will increase the number of divorces and marriages leaving the meaning of marriage pointless. 

According to the Matrimonial Causes Act 1973 in order to get a divorce, a couple would have to prove that their marriage had irretrievably broken down. The same applies to the Civil Partnership Act 2004, they would have to prove that the relationship had irretrievably broken down. This process can be very long and strenuous and can even take over 5 years to successfully apply and file a divorce. However, the new no fault divorce means that it can take a minimum of 26 weeks. 

The Human Rights Act 1998 states that every individual has a right to a fair trial. The new Divorce, Dissolution and Separation Act 2020 takes away the right for a spouse or civil partner to query the applicant as to whether or not the marriage or civil partnership has irretrievably broken down. This power could be abused in marriages or civil partnerships as it only takes one applicant to file for a divorce. This could be why the percentages of divorces after the Divorce, Dissolution and Separation Act 2020 was introduced decreased by 4.5% in 2020 from 2019 (Office for National Statistics 2022). There has been a worry that this new act would encourage an applicant from a marriage to apply for divorce as no fault needs to be presented. This statistic proves that so far there has been a decrease in divorces, however in 2021 the divorce rate rose 9.6%. This could mean that couples are less willing to give their marriage or civil partnership a chance. Even though the rate has risen it does show that the initial impact of the new act has not led marriages or partnerships to rush into a quick divorce. The growing statistic is a normal trend due to the growing population of marriages. It could be presumed that the decrease in the divorce rate is credited to the introduction of the Divorce, Dissolution and Separation Act 2020 because it is now so easy and accessible. Potential applicants are more likely to give their marriage a chance because they no longer need to prove the 1 of 5 facts, which included the separation of 2 years with consent or 5 years without consent (Freeman, 1995). If the two potential applicants decide after giving their marriage one last chance that it is not going to work, they can apply for a joint application for a divorce.

It can be presumed that the Divorce, Dissolution and Separation Act 2020 will not open floodgates to mass divorce in England or Wales. This is because individuals in marriages and civil partnerships have common sense and will not let the option of an easy divorce sway their decision to end their marriage. It also allows a 26-week time period to reconsider their option if they decide to follow through with an application for divorce (McAllister, 2021). The new act is also financially beneficial as Gov.uk (2023) states that it is a £593 fee to apply for a divorce. This can be paid by the applicant who wishes to initiate the divorce, or it can be split between the two applicants if they decide to share the cost evenly. It must be one payment that is taken but can be sorted between the two applicants privately. This is considerably cheaper than going through a divorce before the Divorce, Dissolution and Separation Act 2020, because divorce lawyers and court fees would mound up for both parties. 

Fakoya (2023) conveys that having the option to be able to apply together allows the participants of the divorce to civilly end their marriage or civil partnership, instead of creating a hostile environment of the blaming each other which the previous divorce process did. This new act was needed as the previous divorce process did not consider the feelings and heartache that children endure during their parents’ divorce. Having a process where one parent had to blame another for the finalisation of the marriage or civil partnership would create sides in a family. KLR Solicitors (2022) contributes the idea that it created hostility and hatred when even a family who have suffered a broken-down marriage should always be one unit. The Royal College of Psychiatrists (2018) conducts that emotional and behavioural problems occur more commonly in children that are exposed to environments of anger and fighting between parents during a separation. The Divorce, Dissolution and Separation Act 2020 is designed to eliminate this factor. On the other hand, it could also lead to a rushed divorce which could just as negatively impact children of divorce. No official paperwork needs to be filled out if the applicants agree on the child arrangements, but it can be written down in a Parenting Plan for a record. If further legal action needs to be taken, then a consent order can be put in place.

Scott (2017) concluded that in the United Kingdom before the Divorce, Dissolution and Separation Act 2020 was introduced, 45% of divorces were filed due to unreasonable behaviour. So many domestic abuse survivors have no way to safely escape their marriage or civil partnership. But with the new Divorce, Dissolution and Separation Act 2020 the applicant is only required to fill out a form. This makes sure the survivor no longer has to see their abuser ever again. Hatton Solicitors (2023) rightly conveys that unreasonable behaviour could take over a year to prove which is a long time for a victim to continue life with their abuser. In the case of Owens v Owens (2018) Mrs Owens was dismissed 3 times from the court as she personally thought that her marriage had irretrievably broken down. Since Mr Owens disagreed, Mrs Owens could not prove unreasonable behaviour, even though the court only analysed 4 out of the 27 queries that Mrs Owens deemed as unreasonable behaviours. The Divorce, Dissolution and Separation Act 2020 can be finalised in 6 months. It is not the quickest time frame but is does allow a victim the freedom of not having the divorce contested by their abuser and is quicker than the previous divorce process. 

The Divorce, Dissolution and Separation Act 2020 is a good replacement to the previous procedure of proving 1 of 5 facts. This is because it takes away the suffering that parties in a broken-down marriage must endure. An example would be in the case of Bannister v Bannister (1980). The husband ignored his wife for 2 years whilst living together. Behaviour like this should not have to be tolerated especially for a long period of time. If an individual did this in order to establish a 2-year separation it may be denied as they both still live together. All of that suffering would be for nothing. 

Participants in a divorce no longer have to be shamed for deciding to leave their spouses who are suffering from life altering diseases or conditions like in the case of Thurlow v Thurlow (1976). This is because an applicant no longer needs to provide a reason for filing a divorce with the Divorce, Dissolution and Separation Act 2020. However, this could increase spouses divorcing vulnerable people even though when taking a vow of marriage, a couple agrees to be there for each other in sickness and in health. 

It is not only expensive to get a divorce before the new no fault divorce act but to also be able to afford life without being able to rely on another person financially. Some couples would like to be able to get divorced but remain under the same roof like in the case Pulford v Pulford (1923). The new act allows individuals to create their own living arrangements whether that is together or separate, but the decision is left to the applicants. 

In the case of Dunn v Dunn (1949) Mrs Dunn had to go to extreme lengths and loopholes to try get her divorce approved by the fact of desertion. Cases like this prove why the Divorce, Dissolution and Separation Act 2020 is so important, as so many people are desperate to leave their marriages or civil partnerships, it is only fair and a basic human right to get to choose where and with whom a human being is to live with.

On the contrary to all the positives of the Divorce, Dissolution and Separation Act 2020, there is some terms that are still unclear in regard to the Human Fertilisation and Embryology Act 2008. These concerns are who owns and should own any specimen samples that an individual has frozen in a clinic with the intention of creating a child when in a marriage or civil partnership but later are involved in a divorce. It is written in the Human Fertilisation and Embryology Authority (2023) that if a couple have parted ways, then consent from both parties are needed in order to use the sample that are stored. They are given a one-year grace period to get their affairs in order regarding the samples in the clinic. But the question of what happens if neither party agrees still stands. It is recommended that a couple’s finances and property is all in order before applying for a divorce via the no fault divorce as it is supposed to be a peaceful option, but it may not be able to be a peaceful option when it comes to who gets custody of the samples. 

A woman who is carrying the baby in a same sex couple has their name on the birth certificate along with the sperm donor. This creates a problem in the divorce because it can become a messy situation when it comes to the legal parental rights over the child. If the Divorce, Dissolution and Separation Act 2020 did not come into force then maybe parents would not be so quick to get a divorce and a custody battle would not arise. 

The Divorce, Dissolution and Separation Act 2020, could open the floodgates for divorce cases in England and Wales due to the number of benefits of a no-fault divorce. Orsi-Barzanti (2022) lists that the new act allows divorce to be in its simplest form. This way anyone of any calibre can apply for a divorce without having to feel intimidated. The next point is the sheer speed it can be completed. It increases privacy for both parties involved as it no longer requires stripping a person’s character apart. It reduces conflict between the two individuals as they can apply together. It is cheaper than before and even the price can be split between a joint application. And finally, it helps the vulnerable who are exposed to domestic abuse. These points make the no fault divorce very appealing and could lead to a rushed divorce or an increase of repeat marriages and divorces as it is so simple to do. 

It should not matter whether the Divorce, Dissolution and Separation Act 2020 opens the flood gates for divorce because it has so many benefits that are provided from it. It helps saves victims from domestic abuse, it helps the children of the broken-down marriages and has the option of being able to keep a civil relationship between the two parties divorcing. Some couples make mistakes and marry or enter a civil partnership with the wrong person. Scott et al (2013) iterates this could be due to marrying at a young age, naivety, addiction, or adultery. 
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