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The English Legal System is based upon common law principles. Explain what this means.

In England and Wales, we have several types of law. One of these is called common law. Common law was developed in the 11th century in the kings' courts. It first started to become common law in England and later passed onto Wales. The purpose of this was to replace localised law and make all law “common”. In theory it was to make all law in England and Wales the same to prevent any confliction of laws between different counites who made their own law. (Pejovic, C., 2001.). 
One main part of common law is that it is derived from custom and judicial precedent rather than statutes. This means the law is declared by judges. The doctrine of the binding precedent is where the courts apply and follow the same principles declared in cases that had happened previously which were in turn decided by more superior courts. Common law includes procedural and substantive rules. Substantive rules cover offences such as murder and procedural covers offences such as court procedure rules which are derived from the inherent jurisdiction of the court. (Asimow, M., 1983.). However common law rules may be replaced by legislation. Meaning that legislation takes precedence over common law in England and Wales. For example, for the offence of theft which are currently governed by the Thefts Act 1978 (Syrota, G., 1979. and Theft Act 1968. (Wood, J.C., 1968.) They used to be governed by the common law principles under the common law offence of larceny. This goes to show how legislation takes precedent over common law. If the common law judges want to reform an out-of-date law however, they cannot especially if it is derived from a statute. In these circumstances only parliament can change the law and interpret it differently through statutory interpretation. If this needs to happen the common course afterwards is that the law commission will tend to review and propose a reform to the old and unsuitable laws. (Lovenduski, J., 2007.). Prerogative powers also originate from common law. It requires no legislation and falls into two different categories: Those which are directly exercised by ministers who do not need the approval of parliament. They can regulate the civil service such as issuing passports. Then you also have the powers exercised by the monarch usually on the advice of the cabinet and the prime minister these powers include declarations of war. (Poole, T., 2010.). The royal prerogative however was questioned during King James 1st reign as monarch of the United Kingdom. They questioned whether the prerogative had been limited by statute and if so in what way? This paved the way for the way the royal prerogative is today and how it works. (Heinze, R.W., 1976. The judiciary of the United Kingdom Is also bound through common law. As they are the ones who set the precedent and apply the law through courts. For example, murder is a common law offence its definition is covered by case law. This can be seen in Anderton v Ryan (Ryan, A.V., HOUSE OF LORDS. 1985).
[bookmark: _Int_UZubcwIy]Civil law differs from common law in that the system of law concerned with private matters between members of a community and is more a person v person matter rather than in common law where someone can be prosecuted against the state for committing a crime. This is known as civil law. Civil laws main aim is to settle disputes between individuals and organisations. Usually but not all the time is the result of a civil case is compensation for one party or an agreement relating to finances. Civil law cases tend to be filed by the person exclusively instead of being filed by the government in criminal and common law cases. Some examples of civil cases would be defamation of character or legal disputes to ownership of an item or property. There is also a separate set of courts which oversee civil matters. For minor cases it starts in the county court which can deal with most smaller cases. This is then taken to the high court of justice if the county court cannot deal with the mater. Then it is sent through to the court of appeal and lastly sent to the supreme court of the United Kingdom. Which is the most superior court in England and Wales. In civil cases the government or parliament cannot be involved as it is decided directly by the judges. When looking at the judges they need to be fair and impartial and not to favour either side of the party as this would be deemed to be an unfair trial and dismissed or otherwise known as “thrown out” of court. The judges are ruled under the constitutional reform act 2005. (Woodhouse, D., 2007.). This act brought key changes to the judiciary. It stopped the government ministers from beig able to influence judicial decisions through any special access to judges. This means it removed the judicial function of the Lord chancellor. His previous role as head of the judicary was now filled by the lord chief justice of the supreme court for England and Wales. The role of Lord Chancellor is now combined with the role of the secretary of state. Some main parts to civil law are that the charges need to be brought on by the claimant and it is the responsibility of the claimant to provide the proof at the trial. In other words, the burden of proof is on the claimant. When looking at the proof provided by both parties in a civil law case there needs to be a stand of proof. Which means that the judiciary needs to find one parties evidence more convincing than the other to conclude the trial. (Fon, V. and Parisi, F., 2006.) 
[bookmark: _Int_jgOllK55][bookmark: _Int_PvBWjWu8][bookmark: _Int_ZeR5QPWz]When contrasting both common and civil laws there is number of differences. These differences include that civil law jurisdictions rely on a codified system. Whereas common law jurisdictions rely solely on case law. Which is the development of precedent set by judges in earlier and closed cases. When looking at the lawyers involved in civil cases, they tend to take on a more inquisitorial role. They give arguments based on evidence the court finds. So are essentially just assisting the court with building the case. In which they do the opposite in common law. The judges in civil law try to establish facts of the case and apply the relevant code. This means it is not just up to the lawyer to discover these facts. Looking at common la cases this again is different as in common law the judge makes a ruling based on the arguments and findings from each party. When looking at the facts they need to act as an impartial third party rather than the top investigator. To conclude on the differences between common law and civil law you will conclude that civil law is much more inquisitorial whereas common law is much more adversarial. (Dainow, J., 1966).
An important case in common law would be the Donoghue v Stevenson [1932] UKHL 100. It was regarded as a landmark court decision in the Scots delict law and the English tort law. In the case Mrs May Donoghue was drinking a bottle of ginger beer and discovered a snail inside the bottle this caused Mrs Donoghue to fall ill subsequently. She then continued to sue the manufacturer Mr Stevenson, and this caused a chain of events in command all the way to parliament. The result was a change in law regarded the contract of sale between a seller and consumer. Donoghue was able to collect damages for negligence. It proved that an earlier case of Ansell v Waterhouse needed to be interpreted to be used again in this case as the fact differed, but the charge of negligence did not.  In that case it was stated that “contrary to the duty which the law casts on him in the particular case (negligence).” Donoghue went all the way and petitioned to the house of lords who were given no choice but to issue a statement. Lord Atkin neighbour principle was that people must take reasonable care not to injure others who could be foreseeably affected by the action or inaction taken. The new rules were then set in precedent. (Heuston, R.F., 1957)
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