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[bookmark: _gjdgxs]Introduction 
It can be anticipated that challenges to wills due to insufficient testamentary capacity or undue influence, will be rising in the coming years amongst the next generation (Shulman et al 2009). The evaluation of testamentary capacity at the time of drafting of a will could significantly impact the resolution of challenges as aforesaid. Thus, there would likely be an upsurge in the demands for professional or expert assessment of testamentary capacity (Shulman et al 2009). Procedures pertaining to intestacy can be quite prolonged, time consuming and tedious. Wills provide clear instructions so that a Probate can be acquired by the beneficiaries after the demise of the testator. The testamentary instrument of wills alleviates the processes of intestacy, and the rights of the properties are conferred in accordance with the wishes of the testator. More than often disputes arise in the process of acquiring probate wherein parties who are the beneficiaries are at loggerheads. Other times, wills are challenged on the basis of a possible right to inheritance. There are even in scenarios where the will itself is ultra vires of pertinent applicable legislation such as the Trustee Act of 1925, Trustee Act of 2000 or the Wills Act of 1837. In this paper, a multitude of ways through which a will’s validity can be challenged will be critically assessed.  
[bookmark: _30j0zll]Wills as a testamentary instrument
The definition for wills can be found under the Wills Act of 1837. Section 1 of the Act defines a will as "a testamentary disposition, either of real or personal property, which is to take effect after the death of the testator." Section 9 of the Wills Act 1837 is the provision that sets out the procedural requirements for the creation of a valid will in England and Wales. Specifically, it states that:
· A will must be written and signed by the testator or by someone else in their presence and by their direction.
· “The signature must be made or acknowledged by a testator in the presence of two or more witnesses present at the same time.”
· Each witness must either attest and sign the will or acknowledge their signature in the presence of the testator.
	
This provision is important because it helps to ensure that a testator's wishes regarding the distribution of their estate are properly recorded and carried out. By requiring that a will be in writing and signed in the presence of witnesses, the law seeks to prevent fraud, coercion, or mistake in the creation of a will. If a will does not comply with the formal requirements set out in Section 9 of the Wills Act 1837, it may be declared invalid by a court.
[bookmark: _1fob9te]Probate
The law relating to probate is primarily governed by the Non-Contentious Probate Rules 1987, which are made under the authority of the Senior Courts Act 1981. Rule 2 of the Non-Contentious Probate Rules 1987 provides that the grant of probate is the executors named in a will made by a deceased person, also known as the testator, may be granted an official certificate by a court that has the jurisdiction to oversee the matter. The certificate is issued only after the will has been proved and registered according to the guidelines outlined in this section of the Schedule. These guidelines declare the will to be valid, thus enabling the court to grant the certificate to the designated executors.
Case law on probate concerns the interpretation and application of the Non-Contentious Probate Rules 1987, alongside the Wills Act of 1837 or 1963. The case of Hawes v Burgess [2013] EWCA Civ 74, concerned a dispute over the validity of a will and the application of the test for testamentary capacity. The court considered the circumstances under which a will can be considered valid despite the testator suffering from dementia. The determination made by the trial judge that the final will of the deceased person, which excluded her son, was not valid and hence, her previous will that distributed her assets equally among her three children was still effective, was affirmed by the Court of Appeal.
[bookmark: _3znysh7]Golden Rule and the determination of Testamentary Capacity
Whilst the determination of testamentary capacity is one of the legal concepts that ultimately falls under the purview of the court, expert opinions from the medical or psychological fields may be considered in the decision-making process (Shulman et al 2009). 
In the UK, there is the legal of testamentary capacity. It refers to a person's ability to understand the nature and effect of making a will. This is ultimately determined by the court, although expert medical or psychological opinion may be considered. However, as highlighted by Moye and Marson (2007), there is a need for increasing education amongst clinicians who may be asked to assist the courts in such determinations. In fact, in the UK, Mr. Justice (later Lord) Templeman formulated what is known as the "golden rule" in Kenward v. Adams (1975) (Charles Cooper 2013). This rule recommends that in the case of an aged or seriously ill testator, a medical practitioner should witness or approve the making of a will, and satisfy himself of the capacity and understanding of the testator. The medical practitioner should also record and preserve his examination and finding (Kenward v. Adams, 1975). 
Merely adhering to the "golden rule" does not constitute a legal requirement when assessing the validity of a contested will. While following this rule may be considered the best approach, it does not ensure the acceptance of the will's validity, nor does failing to comply with it automatically result in the will being declared invalid. This can be elucidated by the case of James v James & Ors [2018] EWHC 43 (Ch). Judge Paul Matthews affirmed that the Banks v Goodfellow test remained the appropriate standard for assessing testamentary capacity, even after the Mental Capacity Act 2005 was introduced. While some cases have raised doubts about the longstanding test, the judge carefully considered the issue and determined that the new Act did not replace the traditional test. The judge relied heavily on medical and solicitor expertise, rather than the defendants' evidence, to find that the deceased had the necessary capacity to make the Will. To establish propriety estoppel, a claimant must prove that a promise or assurance was made, that they relied on it, and that they suffered a detriment as a result of that reliance.
[bookmark: _2et92p0]Undue Influence mixed with lack of Testamentary Capacity
An illustration would be the Hawes v Burgess (2013) case. Probate practitioners had been reminded the quintessential steps for ensuring the Wills they draft are upheld by the Court of Appeal decision in the aforementioned case. In the case of Hawes v Burgess [2013] EWCA Civ 74, two sisters and a brother were in dispute over their late mother's estate. Mrs. Hawes claimed that a new will had been made shortly before their mother's death, which left her a larger share of the estate. On the other hand, Mrs. Burgess argued that the new will was invalid and that an earlier will, which gave her an equal share with her sibling which included Peter, should be used instead. The court considered several issues related to the validity of the will, including testamentary capacity and undue influence Julia Hawes had possibly exercised. The finding of the trial judge that the deceased's final will, which excluded her son Peter, was invalid and that her prior will was not illegitimate. The previous will, which left everything equally to her three children, was still valid as it was upheld by the Court of Appeal. Sadly, the entire estate was lost in costs of the case. 
[bookmark: _tyjcwt]Personal Representatives, Trustees and Mismanagement of Investments
Section 25 of the Administration of Estates Act 1925 and the legislation, Trustee Act 2000 outline the duties of Personal Representatives (PRs). These duties must be carried out with due diligence and reasonable care and skill. The PRs are responsible for collecting and safeguarding the assets, paying the deceased's debts, and correctly distributing the estate to the beneficiaries entitled to it. S3 of the Trustee Act 2000 empowers trustees to invest in a wider range of investments than was previously allowed. Trustees are permitted to invest in any investment that they could choose if they were the absolute owner of the assets. In exercising their investment powers, trustees must consider the duty of care imposed by Schedule 1 of the Act, which requires them to exercise reasonable care and skill in all circumstances. Additionally, trustees must consider the standard investment criteria set out in S4, which requires them to consider the suitability and diversification of the investments. Under S5, trustees are required to seek appropriate advice before making any investment unless they reasonably conclude that it is unnecessary. Regarding land, S8 gives PRs the power to purchase freehold or leasehold land in the UK either for investment purposes or for the occupation of a beneficiary. However, this power may be restricted by a provision in the testator’s will.
Daniel and Another v Tee and Others [2016] considered the duties of professional solicitor trustees when managing trust investments. Independent financial advisers provided advice to the solicitors, who invested a substantial amount in IT and technology shares, which subsequently lost their value in 2000/2001. The court determined that the claimants had violated their duty of care by having not adopted a realistic investment strategy and diversifying their investments. However, it was not proven that the breach of duty directly caused the incurred losses. The case emphasized the importance of conducting periodic evaluations of investment decisions and recording the outcomes of those discussions. 
[bookmark: _3dy6vkm]Invalid or Incorrect Execution of Will due to not sufficing Attestation Clause
Including an attestation clause in a will is a customary practice to ensure compliance with the formalities under S9 Wills Act, 1837 and create a presumption of due execution. A short form attestation clause is usually placed at the end of the will where the testator and witnesses sign. However, the absence of an attestation clause does not render a will invalid, as S9 Wills Act, 1837 explicitly states that no specific form of attestation is required. In such cases, the Registrar may demand an affidavit of due execution. If no evidence is available, the court may admit a will to probate if it appears to have been properly signed and witnessed, but this may necessitate a hearing before a judge and incur additional costs and delays.
The Court of Appeal in Sherrington v Sherrington [2005] held that the presumption of due execution is difficult to rebut if the will is signed, witnessed, and contains an attestation clause. In that case, the testator hastily signed a will that was written out by his stepdaughter, which had an attestation clause, and was witnessed by two individuals who appeared to have little knowledge of will requirements. Despite the unusual circumstances, the Court of Appeal upheld the validity of the will, stating that the intention of a witness to attest is deduced from the testator's signature, the attestation clause, and the witness's signature unless there is strong evidence to the contrary. In contrast, the will in Ahluwalia v Singh and Others [2011] was deemed invalid because the claimant proved that the testator did not sign the will in the presence of both witnesses, despite the attestation clause claiming otherwise. The case concerned whether the two witnesses who purportedly attested the Will were both present when the deceased signed it. The Will contained a standard attestation clause, and two witnesses signed below the testator's signature. However, the deceased's daughter argued that he had only signed the Will in the presence of one witness, Mr. Grantham, and that Mr. Ahluwalia's signature was subsequently obtained when he was not present at the same time. The judge in this case found the claimant's evidence to be the strongest, after hearing from both witnesses.
[bookmark: _1t3h5sf]When Mutual Wills can be challenged
The case of Goodchild v Goodchild [1997] 1 WLR 1216 concerned the validity of mutually binding wills and family provision. The wills were executed by the husband and wife in 1988, in each other's favour and in default to their son. In September 1988, the public house and hotel business owned by the couple were transferred to their son and his wife, along with a warehouse, in exchange for £200,000 and a legal charge that required the amount to be repaid in equal monthly instalments over ten years. A declaration of trust was also executed, stating that the husband's one-third share in the warehouse would be held in trust for the first wife. The first wife passed away in April 1991, and the husband subsequently remarried and made a new will in favour of his second wife. The husband passed away in January 1993, and the son applied for financial provision from the estate based on the 1988 wills or alternatively under the Inheritance (Provision for Family and Dependants) Act 1975. The Judge held that there was no clear agreement that the wills were mutually binding, and therefore they were not binding on the husband after the first wife's death. Additionally, the Judge determined that the son could not rely on the principles of binding agreement or estoppel to claim benefits under the legal charges. Pursuant to S2 of the Inheritance (Provision for Family and Dependants) Act 1975, the Judge awarded the son £185,000 on the basis that the first wife had mistakenly believed that the wills were mutually binding, imposing a moral obligation on the husband to provide for the son. The Court of Appeal dismissed the second wife's appeal against the lump sum awarded to the son and the son's cross-appeal, which argued that the wills were mutually binding on the husband. The Court held that mutually binding wills could only take effect if there was a legal contract between the testators, which was not present in this case. Moreover, the Court held that the son could not claim financial provision from the estate under the terms of the 1988 wills based on the mistaken belief of the first wife.

[bookmark: _4d34og8]Conclusion
[bookmark: _2s8eyo1]Throughout this paper, a multitude of ways through which the validity of a will could be challenged were critically assessed. Testamentary capacity, undue influence and invalid execution of wills are amongst the most common grounds for challenging a will. The procedural requirements of a valid will, as set out in the Wills Act of 1837, has been briefly discussed. Probate is extremely crucial post the deceasing of a testator and the Non-Contentious Probate Rules 1987 provides a legal guideline. The importance of the “golden rule” and the determination of testamentary capacity were critically analysed in the paper. Though, it is pertinent to note that the determination of testamentary capacity falls under the jurisdictional purview of the courts despite expert advice from medical or psychological professionals being vital. Other factors such as mismanagement by trustees or erroneous execution of wills, and mistakes in mutual wills were also assessed. Thus, it is quintessential for ensuring that the creation of a will compiles with the formal requirements set out in Section 9 of the Wills Act to prevent challenges.
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