


(Royal college of nursing) stated that a duty of care is often referred to as an obligation that is placed on people so that they act a certain way towards another person in accordance with different standards. (Charted Society of Physiotherapy, 2020) wrote that for example a practitioner in health and social care will have a legal duty to ensure that the provide a reasonable level of care to said patients and ensure that they act in ways to help protect their safety. 
In a legal sense (core.uk, 2016) stated that in the common law duty of care is to ensure you take reasonable care not to cause any damage or injuries that are if a certain type, this is also to a specific class of persons which will include a person who is the plaintiff.
Elijah has a personal duty of care to himself to ensure his safety while being anywhere, however, Laver LLB wrote that without knowing the circumstances of who tasked him with collecting the boxes it is important to note that his employer would not be held vicariously liable, this is down to two factors at this state the first being who tasked Elijah in the first place and secondly, if he was meant to be on his mobile phone while carrying out such a task. 
In this case Elijah will have to prove that he was not negligible although he was on his phone and did not see the warning signs that were put in place, he will have to be able to prove that his injuries were not caused by his own negligence rather than his employers.
Miles (2023) stated that an employer is usually liable for an accident when the have ultimately failed to meet their legal duty of care, and if it is proven that Elijah’s employer was in fact negligible in meeting any of the health and safety regulations that are in place, and this negligence then led to Elijah’s injury, only then will his employer be liable.

However due to the fact that signs had already been put in place it would also have to be proven that they were not placed in the correct place this can be done either through looking at CCTV or the video footage Elijah took himself.
(Tuc.org, 2022) stated that the Health and Safety at Work Act 1974 helps to lay down a wide array of duties that employers must act upon. This meaning that the employer must protect not only the health and safety of their employees, but they must also protect the welfare of them too.

In the case of McDermid v Nash Dredging Co [1987] the plaintiff who was employed by the defendant on a boat suffered an injury due to the captain’s negligence although the captain was employed by a third party, he was still found liable, and although the captain was not vicariously liable, he was still found liable for failing to provide a safe work system. 
In regard to holding the hospital liable Elijah has a better case as at his first appointment it was stated that his injuries are nothing to worry about. He can bring a case of medical negligence, Hargreaves (2022) stated that medical negligence is when a health care professional provides a second-rate level of care that then results in injury, loss or death and pain. 

In Elijah’s case him not receiving the care he initially needed then resulted in him developing gangrene which then needed to be operated on.
This means that due to the hospital being negligent it is easier to determine who is at fault in this case. However, it is important that it is taken into account the amount of time it took for Elijah to attend the hospital for his injuries, this means the worsening of his injuries could have been avoided had he attended the hospital when he first sustained his injuries.
Brennan (2021) stated that an employer’s lability were concerned with the employer’s personal duty to ensure that they employees physical and phycological safety. 
All employers must ensure that they are insured under the Employers’ Liability (Compulsory Insurance) Act 1969. HSE.GOV wrote that all employers are responsible for the health and safety of their employees while they are in work. Being insured by the ELA 1969 ensures that if an employee suffers from injury or illness, they may try to claim compensation, this act means that you have a level of insurance which yes is minimal but covers you against such claims.
Elijah’s employer owes him a duty of care by ensuring that he is in a safe working environment therefore, Elijah will have to ensure that he can prove his working environment he was working in followed all the correct procedures are being followed allowing him to work safely in said environment, it would then have to be proven these were breached therefore making his employers liable. 
Elijah will have to prove that the actions of his employer where in fact the direct cause of the injuries he sustained. The employer will be found liable if Elijah’s video can prove the signs placed were not visible or clear enough for someone to read clearly.
On the other hand, in the hospitals case they owed Elijah a higher duty of care. Lister (2024) stated that when a person works in a healthcare setting, they have a duty of care to the people they are looking after. 
A medical professional has much more knowledge on how to deal with medical issues that arise. To note although the hospital was negligent during Elijah’s initial treatment, Elijah is responsible for not going to get treatment when obtaining the injuries on the first day and then, only once he realised, he wasn’t healing as well as he should be, only then did he seek more treatment. 
Although the hospital was in fact negligent towards Elijah’s care, they were not the cause of his injury to begin with.
In the case of Barnett v Chelsea and Kensington Hospitals (1969), Mr Barnett the victim in question was poisoned without his knowledge, he went to the hospital with stomach pains and was later to go home and contact his doctor. Unfortunately, he died shortly after. 
The hospital was not held liable in this case due to the fact that even though he’d seen the doctor he still would have not been able to be saved.

Elijah will also have to prove that the use of his mobile phone was not the cause of the injury and that time otherwise he could be held liable for his own injuries. Beacon Law stated that as an employee you must take reasonable care and responsibility for your own health and safety. When your employer has complied with all relevant health and safety regulation and provides all the relevant training but, injury still occurs when that employee doesn’t follow instructions, they then have no right to try and claim compensation.
It would need to be determined whether that accident could have been avoided if he were not on his phone as he has walked that same way many times before and would have been aware of any hazards and the risks associated with not paying attention. It would need to be investigated that even without the use of Elijah’s phone would he still have sustained his injuries.
In bringing a case of negligence against the hospital Elijah will be able to claim negligence due to the fact that the hospital did not treat him properly in his initial visiting causing his wound to become infected and now requiring surgery. For example, if he had been treated correctly the first time, he would not have developed gangrene and may well have not been in this situation.
Smith v Lancaster Teaching Hospital NHS Foundation Trust and others [2018] sued on behalf of her deceased partner who she was living with for 11 years. Mr Bulloch died as a result of admitted negligence from the hospital and their co-defendants. It is important to note that while Elijah did not die due to the negligence, he still sustained worsening injuries due to a breach in duty of care.
 For the defence for Elijah’s employer, it is important that it is still noted for the use of Elijah’s mobile phone this in which we can look at removing the employer’s liability for the injuries. Kenton (2023) stated that vicarious liability is when the supervisory party in this case Elijah’s employer, will be held liable for negligent actions of the third party which they are responsible for. An employer has a better chance of avoiding vicarious liability by proving that they took reasonable care to prevent harm to their employees. 
It could be the case that Elijah being on his phone at work puts him in breach of his contract making his claim against his employers invalid. 

However, in the defence of the hospital they can vary in different ways one being that the amount of time it took Elijah to attend the hospital this can be a mitigating factor. Although the defences can vary in approach by Elijah not attending the hospital that same day, the fact that the hospital failed to follow the proper procedures in place thus leading to him receiving inadequate medical care.
The hospital can use the defence of him not seeking medical care immediately causing his wound to develop an infection, it could be said if he had attended much sooner that he may have not developed gangrene and resulting in him needing the surgery.
Due to Elijah’s own negligence the hospital has a relatively good defence if a case were to be brought against them.

To conclude Elijah’s chance of winning a claim against the hospital would be unlikely due to the mitigating factors such as him not attending the hospital when he first sustained his injuries allowing his injury to develop an infection. Due to Elijah not following the correct procedures he will likely have his claim for medical negligence refused due to his own negligence, however if he had attended the hospital at the first instance and received inadequate medical care his case would then stand a better chance of being successful.
However if Elijah was to bring a claim against his employer it is more likely he would be successful if he could prove that his employer was in fact negligible due to the boxes being placed dangerously and causing an obstruction to his normal daily activities, however Elijah’s employer may be able to bring his own case by proving that Elijah was negligent with his own actions thus being by not following the correct procedures that are set out and due to him being on his mobile which could be seen as a root cause of his injury due to his lack of attention to his surroundings.
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