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Assignment 2 – Tort Law 
[bookmark: _Hlk156985012]An employer is a person or organisation that hires people known as ‘employees’ and pays them a wage to carry out certain duties and to provide a service. An employee is a person who works for a company or organisation to provide a certain level of service in order to earn a ‘wage’. The employer has more authority than the employees and has a range of managerial duties that need to be carried out. One of the main responsibilities that the employer is bound by law is to make sure that the company or business are meeting the legal requirements of the Health and Safety Act at Work Act 1974, this legislation outlines the duties and responsibilities for workplace health, safety, and welfare. It is an act of Parliament that regulates and enforces all the correct regulations are in place, this statute covers all types of workers, including casual, self-employed, clients, visitors, and the general public (Legislation, 2024 A). Another main duty that an employer is responsible for is to structuralise and implement how an employee conducts themselves while working for the company. 

Common law, duty of care states that an employer is under a duty to take reasonable care when it comes to the health and safety of the employees. The purpose of this to make sure that any foreseeable hurt or damage that can occur will have the reasonable precautionary steps outlined to prevent any injury (lexis, 2023). By creating signs and placing them in the appropriate places to forewarn employees of potential danger. One of the main requirements needed to be carried out by the employers are risk assessments, they are there to determine any potential danger to employees and customers and the purpose is to prevent those dangers occurring (peoplesafe, 2022). If an organisation fails to carry out the necessary risk assessments, then they have breached the duty of care owed to customers and employees. By not completing all the necessary requirements this can lead to injury to others, which will then hold the company liable for damages. A breach of duty of care is usually when a person or organisation have failed to meet the basic requirements needed to protect employees from harm. The case of Blyth v Birmingham Waterworks 1856 defines negligence and when a person or organisation can be held liable, the defendant was not held liable as they had taken reasonable care to prevent damage. By having placed the correct signage to state that the boxes were awaiting removal, the employer has met all reasonable requirements. 

The liability of an employer to an employee has two main aspects. There is his liability to the employees for harm suffered by them, and his liability for harm caused by them during the course of their employment known as ‘vicarious liability’. Both represent forms of liability, this includes the ‘non-delegable’ duties that the employer owes to his employees, and this also covers the statutory duties imposed for the safety of the employees. It is a fact that in the second aspect, namely vicarious liability, an innocent employer may be held liable for the wrongs committed by their employee (Deakin, S et al 2019).

An employer has a contractual duty of care to ensure their business or premises are safe to use for both employees and customers. An employer will have a list of requirements outlines within the contract stating what conduct is deemed appropriate, what repercussions are expected if conduct is deemed unacceptable. The main duties for both parties include a duty of care, duty of trust and confidence, these are known as ‘imposed duties.’ Employers have a common duty of care towards the employees, there are specific rules and regulations in place that must be followed, these are outlined in the Health and Safety at Work Regulation 1999 (Legislation, 2024 B). This means that employers must do all they reasonably can to ensure that the employees are protected within the workplace, this includes carrying out risk assessments and placing precautionary measures to avoid injury based on the findings. Creating a safe and protected environment with regulations in place to allow employees to work without the fear or discrimination and bullying within the workplace. An employer can be in breach of their contractual duties by coercing employees to work an excessive number of extra hours outside their contracted hours, failing to provide adequate training and the correct equipment needed to carry out duties safely (ACAS, 2023).  An employer will draft up a contract outlining all the rules of a company and dictates the responsibilities and duties expected of that of the employee. The employee must sign the contract acknowledging the duties expected and adequate training will be provided.

Looking at the information stated above Elijah is not able to make a case regarding the injury he sustained at work. Reflecting back on the case of Blyth v Birmingham Waterworks 1856 the employer had followed all the necessary requirements and steps to try to prevent an injury at work. By having placed signage stating that there were items needing to be removed the employer cannot be held liable for negligence. It can be argued that many employers have a clause written within the contracts stating that mobile phones are prohibited while ‘on the clock’ meaning that Elijah can be held liable for breaching his contractual duties with his employer.  The employer can use the defence of breach of contract, the purpose of the contract is to outline the responsibilities of the employee and what conduct is deemed unacceptable. Dependant on what is written in the contract the employer can hold Elijah responsible for his own injuries he sustained. 

Statutory duties are those which are required by law to carry out. A statutory duty of care is a legal obligation that is imposed on an individual, requiring the individual to adhere to a standard of reasonable care to avoid preforming or participating in a careless act that can foreseeably cause considerable harm to others. It is the first element of negligence; the standard of care is generally assessed as the standard to be expected of an ‘ordinarily competent practitioner’ participating in a certain task or duty that is part of their contractual duties. As outlined within the Care Act 2014 it defines the legal standard of care and the precautionary steps a person or organisation must follow in accordance to relevant statute in order to comply with the health and safety regulations and standard of care expected within the work place (Legislation, 2024 C). 

Health care professionals such as doctors or nurses tend to have a higher standard care due to the nature and severity of their careers. All health professionals are expected to deliver a safe care regardless of level of experience, meaning a newly qualified nurse should still be delivering the same standard of care that a more experienced nurse would. When harm comes to a patient the relevant governing bodies must examine who has a duty of care to that patient and determine whether negligence is present in order to attribute liability for the harm and decide what option would be best moving forward regarding the harm and severity endured by the patient (RCN, 2023). 

Vicarious Liability is a legal rule that holds a company or person responsible for actions committed by others or their employees. Typically, it applies to those in a higher position who is deemed responsible for the employees who can cause harm to the victims. An employer can be deemed vicariously liable for harmful actions if the employee who caused the harm was ‘on the clock’ when the incident occurred, the employee has caused harm while preforming their usual duties. An example of this would be if a nurse working at a hospital causes significant harm to a patient by administering the wrong medication causing the patient to suffer ‘while on the clock’ (Bieber, C, 2022). 

The doctrine of respondent superior meaning ‘let the master answer’ in Latin is heavily based on the employer and employee relationship. This doctrine ensures the employer is responsible for the lack of care shown by their employee, to those in which the employer owes a duty of care to. If a negligent act has been committed by an employee acting within the duties outlined in the contract they signed when beginning employment then it is deemed that the employer is held liable for damages caused (FreeDictionary, 2024). 

In the realm of healthcare, the determination of a healthcare professional’s liability for negligence typically hinges upon the evaluation of whether they have breached the duty of care towards the patient. In the context of medical negligence, healthcare professionals are expected to adhere to a standard of care that is deemed reasonable and appropriate for their professions. If they fail to meet this established standard and their acts or omissions result in harm or injury to the patient, they may be held accountable for their negligence. It is crucial to recognise that the process of ascertaining liability for negligence in healthcare is intricate and necessitates a comprehensive examination of the specific circumstances and evidentiary facts associated with the case in hand (Mitty, T, 2024). 

A case that demonstrates medical negligence is R v Adomako 1995, an anaesthetist who had a duty of care to ensure that the patient was safe during the procedure. Due to the lack of care shown by Adomako a crucial tube that played a vital role in the surgery had ‘come loose’ meaning the patient suffered a fatal cardiac arrest. 

Personal liability pertains to the legal onus faced upon an individual for their own conduct or omissions. Encompasses the notion that an individual can be held legally accountable for any detriment, loss or harm inflicted upon others as a result of their own negligence or deliberate wrongdoings. In such instances, an individual assumes personal responsibility for the repercussions of the actions and may be obliged to provide recompense to the agreed parties for the damages incurred. Personal liability can manifest varies domains, in compassing cases of personal injury, contractual obligations. It serves as a mechanism to ensure that individual is held answerable for their behaviour and fosters a culture of accountability (Reuters, T 2024). 

Legal causation, also known as ‘causation in law’, pertains to the connection of an individual’s actions and the resulting harm or damage. In the legal context, in order for someone to be held legally accountable for an outcome, two elements must be established: factual causation, which demonstrates the actions directly caused the harm. The second element of is legal causation, which establishes that the actions were a significant factor in bringing about the harm. Legal causation involves evaluating whether the defendants’ actions were reasonably foreseeable and direct cause of harm. It’s a crucial aspect in determining liability in legal cases (UOLLB, 2023). 

Factual causation is usually established using the ‘but-for’ test which establishes whether or not the tort would have occurred without the actions of the defendant. It usually consists of a ‘yes or no’ question, if the answer is ‘no’ the harm wouldn’t have occurred without the actions of the defendant then they are then held liable for the damages. 

Novus Actus Interveniens which states that where there is a new intervening act that the chain of causation can be broken thus removing liability of the defendant. The legal test used to establish liability will depend on whether or not the act was that of a third party or the claimant themselves. If the act consists of a third-party involvement the test used is to determine whether or not the act had been foreseeable, if the risks of the act of the third party had been foreseeable then the defendant will be held liable, and the chain of causation remains. If the risks of the act had not been foreseeable then the chain of causation is broken, the defendant is not held liable for any harm caused. The case of Knightley v Johns 1982 shows that although one act had been foreseeable the second act had not been, had the police officer not given instructions to travel down a one-way street then the chain of causation would not have been broken meaning Mr Johns would have been held liable for the injuries the officer had sustained. 

Due to the vicarious liability clause Elijah is able to make a claim against the hospital, after being sent home by a nurse or doctor stating that the injury ‘is probably nothing’ left Elijah open to infections. Upon returning to the hospital, it was discovered that Elijah’s wound had in fact contracted an infection and became a serious medical problem that required surgery, had Elijah been treated correctly when he first arrived at the hospital the situation could have been avoided. Referring back to the case of Knightley v Johns 1982 the hospital can use the defence of Novus Actus Interveniens to determine whether or not the act of the hospital had caused the harm to Elijah, or whether the chain of causation can be broken due to the injury Elijah had caused to himself by failing to comply with health and safety regulations set within his workplace. 
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