Legal Process Assignment 2

The following is a discussion, assessing the argument that the principle of statutory interpretation diminishes the status of legislation as the primary source of law in the English Legal System.  It will evaluate the importance of statutory interpretation as well as the pros and cons of its use in the English legal system.  In addition to this, it will be analysed whether law makers need to express their intentions via statutes clearer while investigating any rules that underpin statutory interpretation.  This is because statutory interpretation involves the clarification of laws, not the creation, as judges do not hold the ability to rewrite the law.
Statutory interpretation involves the courts applying a particular statute to a given case, where the set of facts are similar enough to trigger the legal consequences laid out in the statute (Vogenauer 2012).  Exercised by judges, its importance arises from its ability to provide the appropriate law in cases of uncertainty.  As for legislation, the most common creator of law are acts of parliament, due to its unlimited law-making capacity.  Legislation is law that has been passed by parliament (UK Parliament, 2022).  Legislation is important as it provides the framework of rules that operate in the best interest of everyone.  The 3 constitute elements that make up parliament include the Monarch, The House of Lords and The House of Commons.  Whereas subordinate authorities have limited capacity as they act under powers delegated to them by parliament (Darbyshire 2014 P21-25).
There are three rules that must be considered when interpreting statutes, these are the literal, golden and mischief rules.  The literal rule means the interpreter should follow the literal meaning of words used in order to successfully interpret the will of parliament.  However, problems have arisen from such interpreting such as the case of London and Northeast Railway Co v Berriman, where the will of parliament was not acted on.  This is where the golden rule can be of use.  Developed by Lord Wensleydale in the case of Grey v Pearson (1857), the rule allows judges to substitute a reasonable meaning in cases where the literal rule has provided an absurd result.  However, in 1969 The Law Commission gathered that there is no clear understanding for an absurd result (Dua and Allbon 2020, p69-73).  The mischief rule was developed in the 16th Century in the case of Heydon.  It provides three considerations that must be made by judges.  Including, the law before the statute was passed, the problem the statute was trying to resolve, and the remedy parliament was trying to provide.  It has been debated whether identifying the intention of parliament, some judges are in favour whereas others believe that the language used can be confusing and lead to the wrong decisions (Dua and Allbon 2020, p69-73).  The rules help statutory interpretation to work incoherent to legislation in oppose to diminishing its status.  Statutory interpretation is important to the English legal system as meanings of words and phrases can mutate and some language used may be vague, therefore it allows legislation to be applied more accurately and with greater appropriation (Eskridge and Frickey 1990).
There are many arguments that statutory interpretation does not diminish the status of legislation as the primary source of UK law.  For example, although courts that hold the necessary powers within the hierarchical structure often develop law, courts interpreting statutes doesn’t hold the same impact, this is because while interpreting, judges must operate in accordance with the texts provided by parliament through the legislative process (Partington 2016, p55).  There is also the argument that judgments may become flawed following the process of statutory interpretation, concluding that definitions can be overcomplicated and unnecessarily long, as the actual intentions of parliament are not determinative (Aronson 2013).  This led to the belief that conventional methods of interpretation are more dependable. (Connoly 2018 p29).  If statutory interpretation cannot always be relied on, then the likelihood of it replacing a reliable source of law is slim.  As well as this the success of legitimate judicial decision making comes down to whether the judge can recognise the difference between interpretation and legislation (Kavanagh 2004).  Therefore, judges must acknowledge the fact that they are interpreters of legislation in oppose to creators of law.  Furthermore, the removal of the exclusionary rule means that the courts can access parliamentary debates in order to develop an understanding of a particular piece of legislation, guiding them to adhere to parliaments intent, of which was formerly not permitted due to the rule.  The exclusionary rule was abolished by the House of Lords following the case of Pepper v Hart in 1992 (Styles 1994).  Finally, interpreters can only make judgements based on their expectations of the legal system while assuming that legislation is not passed in order to obtain an absurd result (Feldman 2014).  This means that although judges have been invested power in a court, their decisions are heavily influenced by parliament of whom passed the interpreted legislation.  Feldman (2014) also explains the ‘legislative intention’.  An approach where parliament will assume any well-informed interpreters reading the text are able to understand their intentions.  Providing further evidence that decisions made by judges interpreting legislation are influenced by parliament and therefore could not be diminishing legislation as the primary source of law in the English legal system.  Guidance for judges to interpret statutes appropriately portraying parliaments intent is also set out in The Interpretation Act (2005) (O’Sullivan 2010)
However, many arguments can be made to support this statement.  Firstly, when the offence of causing death by drink driving was introduced, the elements were identical to that of motor manslaughter.  It is unlikely that parliament intended for both offences to exist at the same time, with one being common law and the other statutory (Steele 2017), meaning that statutory interpretation was required to solve such conflicts, and the statutory law can potentially replace the common law as the main law for this subject.  As well as this, it can be argued that there is more to the interpretation of parliament legislation than the given text, and that decades old statutes are outdated meaning updated legislature provided by judges is necessary (Barczentewicz 2017).  There can also be confusion while interpreting statutes leading to new meanings and laws being developed.  Confusion is caused as uncommunicated intentions of parliament are used, whereas communication would likely have allowed the courts to fully understand the intention and preventing any confusion from occurring (Robertson 2019).  Problems can also be caused where interpreters cannot force the meaning of words and phrases in a way that is against the intention of the statute (Wilson 2018).  This can lead to the development of new laws further diminishing the status of legislation.  As language used in legislation can often be that of a mutable nature, problems may be caused for interpreters, where they may struggle to understand the facts of the statute clearly.  Although the common law has made efforts to solve such problems by developing maxims, canons and presumptions of statutory construction, as well as guidance for judges interpreting statutes laid out in The Interpretation Act (2005) it is clear that judges are not entirely familiar with the interpretation techniques in which they should be and as a result significant and unwarranted developments in the law have occurred (O’Sullivan 2010).
Statutory interpretation has both advantages and disadvantages.  Some of the advantages include that when used appropriately it can effectively portray parliaments intention, decreasing the likelihood that any newly developed law as a result of such becomes absurd, also as absurd legislation is interpreted using the golden rule, mutated and outdated words and phrases can be cleared out making laws clearer to understand (Sales 2016).  However, as judges are given such power, it can be seen as an infringement of The Separation of Powers Act.
There is also debate as to the need for law makers to express their intentions via statutes clearer (Great Britain. Parliament. House of Lords.  Select Committee on The Constitution 2017).   Although unclear legislation can cause various problems for interpreters, the causes of such can often be understandable.  For example, preparing legislation can be an overly complicated process due to unforeseen circumstances in the creator’s environment and external pressures.  Another cause of unclear legislation is that the language used can become outdated and mutated, which can be no of the creator.  The government has aimed to improve parliamentary and public scrutiny by increasing democratic engagement and looking to improve the quality of legislation (UK Government 2013).  Based on the information provided by (UK Government 2013) creators of law should make all efforts to make legislation as clear as possible, although understanding that circumstances of which are uncontrollable are likely to impact this.
To conclude, it is evident that statutory interpretation could lead to the status of legislation being diminished in the UK, this is because as time passes in our changing world, parts of current legislation are likely to become outdated as shown in the case of Grey v Pearson (1857).  Not only can words and phrases become outdated and therefore be considered absurd to future generations, but legislation as a whole.  Where changes to society and the way we live will impact the legislation.  However, currently this is not the case.  Current legislation is widely accurate and finding the intent of parliament is priority when interpreting statutes.  As well as this, an argument for the statement is that judges are not entirely familiar with the required interpretation techniques.  This can be solved with further training to improve their skills in the area so that they can interpret statutes effectively to meet the intent of parliament.  
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