26/10/17 	PRELIMINARY REFERENCE PROCEDURE HANDOUT

INTRODUCTION:
Art 267 TFEU is governing legislation in this area
Preliminary reference procedure is where the UK court or a national court of any member state of the EU is uncertain about a piece of EU law and therefore asks the Court of Justice of the EU to clarify this. 
1. WHICH COURTS/TRIBUNALS CAN MAKE A REFERENCE TO THE CJEU?
Broekmeulen (1981): A court or tribunal should……
· Established by law:
· Permanent:
· Compulsory jurisdiction: when it makes a decision, that decision should be final and enforceable on the parties.
· Inter partes: ‘between parties’, case should be as in any normal adversarial case A v B
· Applies rules of law: integrated into the legal system of the member state
Nordsee (1982)
· Public not private: Arbitrators could generally NOT be considered as a court or tribunal because they are not considered part of the wider legal system which is available to everyone.

2. When SHOULD a court or tribunal refer to the CJEU?
R v ISE ex p. Else (1993)
· Reference is crucial to the decision: The question of EU law must be key to making the final decision of the case
· Need for consistency across the EU: The Courts need to ensure that the words are interpreted and defined consistently across all MS.
· Advantages of CJEU: The CJEU are experts in this area and used to dealing with EU law.

Gasparini [2006]
· The question must be clear and not hypothetical
When national courts phrase a question to the CJEU it must be relevant to the case facts


3. When MUST a court or tribunal refer to the CJEU?

When there is no right of appeal
Interpretations of what ‘no right of appeal means’

· ABSTRACT THEORY: No right to appeal as there is no higher court available.
E.g. in the context of the UK, if we applied this theory it would mean that only the Supreme Court could make a reference to the CJEU. This is unfair and meant that not many references were made to CJEU.


· CONCRETE THEORY: If there is no right to appeal in that particular case then a reference should be made to the CJEU as in ENEL [1964].
· Costa v ENEL [1964]
Case was concerning a petty amount of 2 lire (£1.90) which meant the case would never reach the highest court in Italy. Using the concrete theory, the case went as far as it could within the Italian court system and then a reference was made to the CJEU.

4. WHEN SHOUD A COURT OR TRIBUNAL NOT REFER TO THE CJEU?

· Acte Clair priniciple: Where the answer is really obvious there is no need to give reference.

· When is it obvious?

Da Costa [1963] – The point questioned had already been answered in Van Gen den Loos. It was decided that the national court should just apply the interpretation that had already been given. 

However, the courts need to be careful in doing so as was illustrated in:
R v Henn & Darby [1978]: 
CA thought answer was obvious and gave an interpretation.
Case was appealed to the HL and HL said the case needs to be referenced.
CJEU provided a different interpretation to that which the CA thought was an obvious one.
The case outcome was then completely different as the new interpretation given by the CJEU was applied. 

If the national court is in any doubt over the interpretation then they should refer to the CJEU.

5. WHAT HAPPENS AFTER THE CJEU HAS MADE THE INTERPRETATION OR GIVEN THE DEFINITION OF A PARTICULAR WORD?

The case is then passed back to the National court. They apply the guidance given by the CJEU to the facts of the case.
It is important to note that it is the National Court who makes the final decision in the case (i.e. who wins and who gets damages).

Arsenal FC v Reed [2001] is an example of when the CJEU overstepped the mark:
CJEU gave a direct application of an interpretation that they had given.
[bookmark: _GoBack]English courts said they didn’t agree with that application and they had the final say. 
