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Criminal Litigation

Memorandum

Dear, Oliver Jones

Re: William Brown Theft of Cash
Date 7th May

The purpose of this report is to prepare a memorandum regarding William Brown, a 28-year-old postgraduate teaching student, formerly working as bar security at a Rugby club. His job is to check stock levels, pay suppliers, ordering goods and check the banking and taking his yearly income which is approximately £12,000 per annum. He is also a serving member of the Territorial Army. This memorandum is for Oliver Jones and will entail information on what advice to give to William Brown. 

William Brown has been charged with two offences of theft on different occasions, one theft of £3000, and the other theft of wine and spirits and the quantity of wine is ten cases, and two cases of gin is alleged to have been covered up by falsified stock records. He recently inherited the sum of £50,000 from his late grandmother. He is known to have had good character. If someone steals an item belonging to another person with the intention of permanently depriving the other of it, he is guilty of theft, and the terms “theft” and “steal” are to be constructed accordingly. William Brown has been released on unconditional bail and is due to appear in court in two days and he is intending to plead not guilty (Theft Act 1968, 2021).

According to the Theft Act 1968 a person who dishonestly obtains property not belonging to them with the intention of permanently depriving the other shall be liable to a conviction of imprisonment for a term not exceeding ten years (Law of theft 2002 section 1)
Theft is defined by section 1 of the Theft Act 1968 as the dishonest appropriation of property belonging to another with the intention to permanently deprive the other of it. 

The terms theft, burglary and robbery are often used interchangeably, particularly because people tend to commit these offences for very similar reasons. However, there are clear differences between them, theft is the act of taking someone's property without the use of force, whereas burglary is when an individual enters a property to steal something from it, similarly robbery is the act of stealing from a person using force or even threatening to use force (Elements of the Theft Act, 2021)
How is a person found guilty of theft?
For someone to be found guilty of general theft, there must be evidence of all the following:
· Appropriation of property
· belonging to another
· dishonestly
· intention to permanently deprive.

Appropriation means assuming the rights of a legal owner of the property without consent, for example taking a car from someone and driving it without permission. Appropriation also includes instances where the property had initially been obtained with permission, but the person had no intention of returning it, for example failing to return a car after a test drive.
Property includes money and personal property.
Property belonging to another is property in the possession or control of another person, including where the property is on loan from the legal owner and then stolen.
Dishonestly means the person would have known that “reasonable and honest people” would regard the conduct as dishonest. If a person can show they had genuine belief, they had the legal right to take the property they cannot be found guilty.
Intention to permanently deprive means treating the property as your own regardless of the rights of the owner (General theft – Sentencing, 2021).

What is the maximum sentence for theft?

The maximum sentence for theft is seven years’ custody.
Aggravating factors may increase the severity of the sentence. Examples include where the offender:
· has previous criminal convictions.
· stole goods to order.
· carried out the offending over a long period of time.
Mitigating factors may reduce the severity of the sentence. Examples include where the offender: 
· has no previous convictions.
· has shown remorse and/or is of good character.
· has a serious medical condition.
· is young or lacks maturity.
· has a mental disorder or learning disability?
· is the sole or primary carer for dependent relatives.
· can demonstrate they have taken steps to address addiction or offending behaviour.
 In almost every crime the prosecution must prove that some action of the defendant’s resulted in the effect, which is a criminal act
For someone to be convicted of a crime, there must be two essential elements which are as follow:
Mens rea requirements are the traditional means to determine culpability we determine fault by proof, person mental state intention, knowledge, and recklessness. The purpose of such an element might be to limit punishment to all and only those who conduct this kind of crime for example.
Actus reus - appropriation of property belonging to another without consent
 mens rea - intending to deprive another person of their property, must have the mens rea for theft, that is he must be dishonest, and he must intend to permanently deprive the other of the property, he must also intend to use force to steal (Magistrates court, 2021)

Allocation of the procedure
Committal proceedings have been abolished across England and Wales from 28th May 2013 (expect committal sentence). The either-or allegations will be presented to the defendant at the first hearing and the defendant signs a guilty plea, the Magistrates must determine if their sentencing powers are appropriate or if the case should be sent to the Crown Court for punishment. If the defendant enters a not guilty plea or refuses to enter a plea, then the court must determine if the case should be tried in the Magistrates’ Court or the Crown Court. At Magistrates’ Court the allocation mechanism’ is what we call it. 

 
Either-way Offences
Allocation refers to the allocation and sending processes applied to either way cases. It was introduced by Schedule 3 of the Criminal Justice Act 2003, which amended the Crime and Disorder Act 1998 (CDA, 1998).
Section 19 of the Magistrates' Courts Act 1980 sets out the procedure to be followed by a magistrates' court in deciding whether a case involving an offence triable either way, to which the defendant has not indicated a guilty plea, should be tried summarily or on indictment. This requires the court to be informed about and to take account of, any previous convictions of the defendant, in assessing whether the sentencing powers available to it are adequate. The court is to have regard to any representations made by the prosecution or defence and to allocation guidelines issued by the Sentencing Guidelines Council.
Section 20 (3) of the Magistrates' Courts Act 1980 allows adult defendants, who have indicated a not guilty plea or have given no indication as to plea, to seek an indication from the court as to whether a custodial or non-custodial sentence would be more likely following a guilty plea in the magistrates' court. If the defendant does not plead guilty after the indication of a sentence, the indication given is not binding if the defendant subsequently pleads or is convicted after trial.
Additional information about the procedure can be found in rules 9.8 to 9.14 of the Criminal Procedure Rules (Crim PR).
 
Magistrates' Courts have many advantages, for example, if the client intends to plead guilty, we should keep the case in the Magistrates' Court, where the client is likely to get a lower penalty, the client’s case will most likely be heard sooner. Procedures in court are simpler If convicted his sentence and any court costs are likely to be lower than in Crown Court. The venue may be less intimidating, especially if he intends to represent himself.

There are also many disadvantages to Magistrates' Courts, for instance, there is a much lower rate of being acquitted (found not guilty) than in Crown Court. Magistrates are less likely to accept "political" defences than juries. Magistrates may well be biased against activists belonging to ongoing campaigns that have disrupted the community (the SNGP and SHAC campaigns as examples). Magistrates have no legal training (unless the case is heard by a district judge) and often do not understand the law. Magistrates may take matters "out of proportion" and could impose larger penalties than the Crown Court would in a similar case. If the client is acquitted in a magistrates' court, the prosecution has the right to lodge an appeal on a point of law. If the appeal is successful, the client will be convicted and sentenced. The legal procedures are less "sophisticated". For example, if there is an argument about whether certain evidence (e.g., evidence of client previous convictions) is admissible in court, then the magistrates themselves will decide if it is admissible. Even if they decide it isn't, the fact remains that they've already heard it and may be influenced by it, whether consciously or not. - The Magistrates' Court has limited powers to ensure disclosure of evidence by the prosecution compared with the Crown Court (Magistrates court, 2021). 

Crown Court has many advantages, for example, they have a much higher acquittal rate. Juries are more likely to accept "political" defence and less likely to believe the police. If our client is acquitted and the CPS appeals and wins on a point of law, client acquittal cannot be overturned.

Crown Court also has many disadvantages, for instance, Crown Court cases usually involve many more hearings, so our client will be required to travel to court multiple times, at his own expense. His case will drag on for much longer, it may take up to a year or even longer to reach trial. His trial will be longer and more complicated and require more work if he is representing himself. If convicted, he is likely to get a higher sentence and higher court costs than if his case was heard in the Magistrates' Court. Before he plans, he is entitled to be given a summary of the prosecution case against him ("advance disclosure"), which may influence what he decides to do. The worst thing he might do would be to plead “not guilty”, ask for the case to be heard in the Crown Court, then change his mind and plead “guilty”. He will then be sentenced in the Crown Court without having had the advantages of having a trial there. Even if he chooses to be heard in the Magistrates' Court, the magistrates can send his case to the Crown Court for sentencing if they feel their sentencing powers are insufficient. This, however, is unlikely except in very serious cases (Advantages & Disadvantages of Crown Courts, 2021).



Eligibility for Legal Aid
Whether our client is entitled to legal aid will depend on his financial circumstances, if he has any mental health problem, he will have to show evidence of his income benefits, saving, and any property he has (Legal aid, 2021).
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