Is it reasonable to describe the modern UK as a fully democratic state?

The concept of parliamentary sovereignty is one of the main building blocks of constitutionalism in the United Kingdom. Although, it is one of its main drawbacks regarding individual rights and civil liberties, Even though the presence of the Human Rights Act 1998 has altered the equilibrium between courts and public bodies by influencing administrative law, it has failed in elevating the constitutional preservation of liberties and rights in the United Kingdom. The fact that its doctrines cannot be legally entrenched means it can be endangered by future alterations. 

Furthermore, the method the UK courts use to interpret the ECHR (European Convention of Human Rights) and common law does not ensure democratic fundamental rights such as freedom of speech and leaves a lot to be desired regarding the United Kingdom’s democratic legitimacy. (Murkens, 2017).

[bookmark: _GoBack]However, the term ‘’Democracy’’ is a multifarious concept. It continually fails to clearly define its meaning and scarcely shows a definitive narrative.  Reciprocally, the attempts to lessen its meaning should be resisted. The overall weight of the term as a theory in constitutionalism only becomes realised if it can be seen as a conceptual building block on which the essence of all other constitutional ideals, along with parliamentary sovereignty, rest on. Sartori exclaims, ‘’ The age of the confused democracy, is upon us. If the term ‘’democracy’’ can fashion any meaning, it cannot be right’’. (Sartori, 1987).

As made clear in the earlier paragraphs, I am opposed to the idea that the modern United Kingdom is a fully democratic state. I rather believe that although it operates as a democratic nation state, it suffers from some cornerstone deficits that do take some damaging stabs at its democratic legitimacy. In this paper I will seek to answer two questions of concern as well as provide a solution that could help lessen the democratic deficit. My key questions will be, what exactly does democracy require as appropriate conditions for political legitimacy? Lastly, to what lengths are the current constitutional configurations democratically deficient?

What exactly does democracy require as appropriate conditions for political legitimacy?

Three stages are described by Murkens as essential building blocks for any electoral-representative nation state, such as the United Kingdom, to fully embrace the ideals of a democracy. (Murkens, 2017).

To begin, the idea that democracy’s clear definition brings about contested and complex discussions, should be distinctly rejected. The assertion that the term democracy is not susceptible to a clear definition and can be interpreted in many different variants, should be deemed false. Without a clearly defined structure or design of the meaning, its considerably vulnerable, and a current tendency, for autocratic authorities to plainly offer standard guidelines of rule of law ( stability over economic empowerment and legal sureness)  and baseline democracy (majoritarianism, elections and representation) however vehemently oppose the necessities of political freedoms and civil rights. (Murkens, 2017).

Secondly, there needs to be a clearly distinguishable line between democracy and some of the common beliefs held in liberalism, particularly freedom and equality. Can equality be unmistakeably deemed democratic? It can be said that its formal and negative sense encourages an abstract and civic idea to the hindrance of material economic and social needs. However, material equality could be true in non-democratic nation states. According to Nadia Urbinati, when individuals are assessing the political process of their country’s representative democracy, they should use pollical equality as the reference point. (Urbinati, 2014).
Urbinati describes two kinds formal equality, which were already practiced in Athens. The first one is Isonomia, which describes strident equality before the eyes of the law, which is achieved through rule of law and representation, also present in in non-democratic nation states. The second, Isegoria, is defined as achieving equal rights through the access of political assemblies and opposing or supporting laws or initiatives. These ideas concern the interpretation and judgement in plural and complex societies. consequently, for Urbinati, democratic equality is directly correlated to political equality, i.e., active citizenship and participation, which provides the relationship with freedom. (Urbinati, 2014).

The final stage is to theorise the idea of democracy in its own limits. This stage can be said to be more flexible, especially as it varies on which schools of thought that you subscribe to. For example, Ronald Dworkin’s description of democracy was dependent on liberal ideals that perceived the constitution as an essential support for the leaders who hold power and which design rights individually, negatively and instrumentally. Whereas, Jürgen Habermas did not view the integral democratic norms as ‘’essential support’’ on open political discourse. (Murkens, 2017).

To what lengths are the current constitutional configurations democratically deficient?

THE UNITED KINGDOM’S COMMON LAW CONSTITUTION

The common law system is a massive hindrance to Britain’s democratic legitimacy, this is because the common law is usually defined as a list of moral doctrines, which are morphed into the law via the activity of ‘artificial reason’. Undeclared and unformalized, the moral ideals are said to be exempt from all parliamentary and judicial discontinuation and consolidates all common law territories. Nonetheless, the appeal of mere morality in the effort to limit parliamentary powers has meant that common law advocates have had to acknowledge that parliament has the sole legal legitimacy to act oppressively and limit freedom. Some academics point out that the common law, through its moral assertations, notifies parliament only on what it ought not to do, and not notify parliament on what it cannot do. (Murkens, 2017).

Trevor Allan notes that common law acts as an appropriate alternative of the United kingdom’s constitutional law. Ceremonial equality is substituted with the morally influenced legal principles of common law, such as rationality, fairness, equality and basic rights. In Allan’s view, judges are graduated from their previously passive roles to protectors of democracy and the common law constitution, who analyse the capacity of individual rights with mention of ethical and moral principles. Therefore, the common law initiates room for liberal limits and rights on legislative authority. Allan demonstrates that constitutional discourse can be furthered by linking the rule of law, the separation of powers and parliamentary sovereignty to arena of morality and politics, which he further exclaims are the pillars of democracy, justice, legality and liberty. (Murkens, 2017).

With this, he exchanges the political constitution for a moral constitution. The notion that common law is the judicially-identified authority of parliamentary sovereignty becomes not only objectively correct (public authorities, private individuals obeying Acts of Parliament and courts) but morally beneficial : sovereignty’s duty must mirror the democratic notions of equality as well as the constitution being fully entrenched in the heart of moral values. For Allan, he engages with his readers’ political and moral judgement. The law does not require submission as a result of its source (parliamentary sovereignty) but because of its significance, which extract from i) personal responsibility and judgement and ii) the moral virtue of legislation. (Murkens, 2017).

However, it must be noted that the common law constitution still heeds to pre constitutional and democratic notions that submit to parliaments capacity to limit freedom through as a result of legislation. Additionally, three assumptions lead to the frailty of the common law concept. Firstly, common law advocates usually are only willing to accept that a political majority might demand its will on an opposing minority, with advocates such as Allan, only questioning the extent to which political minorities might suffer from political tyranny from the majority. Secondly, Allan accepts that majoritarianism and parliamentary democracy are the only applicable means of coming to the conclusion on what contents of the law are. Lastly, advocates for common describe liberty in a negative sense. This allows common law advocates to support draconian constraints on personal liberty on the promise of overrising issuers of public safety and with the addition of procedural fairness.

Indeed, when discussing parliament’s power curtail free speech during election cycles, Allan offers a weak reply in that, ‘it would depend on opinion’. Such relativism and subjectivism would hardly allow for a constructive defence of a ‘robust, wide-open and uninhibited’ speech as an integral characteristic of a liberal democratic nation state. (Murkens, 2017).

Lastly, common law advocates’ association of the moral constitution with the legal constitution is grounded on the notion that the public sphere of the law as ‘rationalist metaphysics’, exposes itself as an ‘aesthetically grounded preference, not an epistemological citation’. What this proposition fails to take into account is the concept that the constitution acts as the location of political contestation.  Rather than advocating that parliamentary sovereignty on the bedrock of principle of morality or history, they should be firmly entrenched in the recognition of the contemporary nature of political condition. (Murkens, 2017).

THE UNITED KINGDOM’S POLITICAL CONSTITUTION

I believe the UK’s political constitution is another fundamental hindrance to the nation’s democratic efficiency, this is as the ‘political constitution’, in the United Kingdom, is expressed as the Westminster model of governance. This model operates through democracy as electoral representation, which is usually judged as being a prime legitimacy tool of all kinds of parliamentary legislation. The constitution is deeply entrenched in the early ninetieth century idea of parliamentary or representative governance.

Its key beliefs are a procedural conception of the rule of law, continuing parliamentary sovereignty and that fundamental civil liberties pre-date the arrival of mass democracy. However, the eventual legal authority was shared amongst the three stages of parliament and the limited sections of the franchise. Albeit civil liberties have increased significantly over time, they are suspectable to feeble ratione materiae or own weak immunity from prosecution, as they lack any form of entrenchment constitutionally. As things stand, there are no basic constitutional rights in domestic law in England, exempt from legislative adjustment. (Murkens, 2017).

In 2011, Anthony Bradley exclaimed that the discussions on the political constitution still rotate around an immutable and static grasp of the passive role of courts and parliamentary sovereignty. The logical building blocks behind the principle is fundamentally absolutist and could bring rise to genuine risks of probable undemocratic and oppressive outcomes: the legal concept of sovereignty whereby parliament attributes uninhibited legal legitimacy for government initiatives is linked to the idea that, ‘’ in a functioning democracy, there should be no legal ceiling to aspirations of the country’s citizens. (Ewing, 2013).

The lack of normative measures to restrict the all dominant parliament is hugely distinctive of English writing on constitutional legal theory. Therefore, constitutional law, although regularly practiced amongst other nation states, isn’t a predominant technical phrase in English law. Additionally, it fails to address questions regarding the social foundations of the law’s legitimacy, it is deficit in regard to the higher law quality of modern constitutional documents and its is voiceless on commanding ideals that what underpin the constitution. (Murkens, 2017). The essential component of the political constitution still remains unchanged since De Lolme exclaimed in the 18th century, ‘the body responsible for legislating, can do whatever modification to the constitution, as God created the world’. (Lolme, 2009).

The political constitution assumes that the ratification of undemocratic and oppressive pieces of legislation are only subject to moral principle. The question of legitimacy has always been regarded as an issue of no threat. The probability of extreme cases have only been few and far between due to the reasonableness of constituents and members of parliament, as acts of parliament are barely, ‘egregiously unjust’.

 For example, the most extreme cases of the government intruding on individual’s civil liberties range from the decision to allow prisoner’s to vote in 2005, the question of banning whole-life sentences and deliberating on deporting a known radical Islamic cleric to Saudi Arabia- in the fears he might be tortured in his home country- in 2012. (Six key rulings the ECHR forced on the UK, 2020). Consequently, the United Kingdom’s constitution has a prevailing assumption that, ‘the worst happening is not a possibility’. (Murkens, 2017).

To conclude, in December 2017 the UK government announced plans to increase levels of democratic engagement all over nation, with the idea to triple participation rates amidst groups of people who are under registered. Many years after the Blair government’s efforts to improve the United Kingdom’s democratic legitimacy, only in late 2017 did the government realise that there was large section of our society that do not reap the rewards of our democracy.

 This is evident as research conducted by the Hansard Society found that less than a third of British citizens are convinced with the democratic system the government utilised, with even less figures illustrating very few individuals feeling as though they could an impact on local or national elections. (Smith, 2020).

One remedy that can improve the United Kingdom’s democratic deficit can be to push down the voting age to 16. Arguments relating to 16-17-year olds not being intelligent enough, cannot be relied upon, lack of maturity and having no desire to vote are not only patronising but totally unconvincing.

 These arguments share many varieties against the working class gaining equal franchise, arguments against certain races and arguments against women. Although there is strong opposition from the political class, young adults have increasingly shown a more determined ambition to vote. For example, in 2017 there were 950,000 young people who voted in Youth Parliament’s ‘make your mark’ campaign. (Smith, 2020).

Therefore, in my estimation, it is not reasonable to describe the United Kingdom as operating a fully democratic system. However, to the greater legitimatise the democratic system in the future, reducing the voter age to 16 would provide for a sufficient enough remedy.
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