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LO1 The purpose of employment Law and the role played by the tribunals and courts system in enforcing employment law

UK employment law provides one of the world’s finest frameworks for defense of workers’ rights and safeguards employers ensuring fairness for all (www.slatergordon.co.uk)
According to the CIPD “Employment law regulates the relationship between employers and employees. It governs what employers can expect from employees, what employers can ask employees to do and employees rights at work (CIPD)

Over time UK employment laws have grown to adapt to changes in society and reflect current values. 

Most UK employment law is classed as ‘Civil law’ however some cases, such as breaches of health and safety can be brought through the criminal court, such cases are usually dealt with in the Magistrates Court or Crown Court. In criminal law cases the standard of proof is “beyond reasonable doubt”, civil court operate under different rules and the standard of proof is “the balance of probabilities”

Employment relationships can be governed by contract law or statute law, contract disputes can be dealt with through tribunal or civil courts.  (CIPD, 2021)


In 1964 the industrial tribunal was created to initially deal with appeals by employers against industrial training levies, 1998 saw the change of name to Employment tribunal, the tribunals deal with complaints brought by employees against their employers relating to their employment or termination.  Employment law follows a hierarchical system as follows 
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Types of complaint heard by an employment tribunal are as follows

· Unfair dismissal
· Wrongful dismissal
· Discrimination
· Equal pay
· Deduction of wages

Types of complaints heard by civil courts
· Accidents at work
· Restricted covenants 
· Contract claims for non-payment of wages
· Wrongful dismissal / other contract claims


Before starting a claim, the employee (claimant) must ensure they follow the below steps

· Check the time limits for any potential claim
· Take part in the employers’ internal dispute resolution process
· Check the ACAS code of practice
· Appeal through the employers’ internal process
· Contact ACAS for early conciliation
· Provide a conciliation certificate

ACAS is an independent public body, sperate to the government however does receive government funding, ACAS offers independent impartial advice to employees and employers on resolving work place disputes. 
If an employee still wishes to make claim they must then complete and ET1 form and submit it to the employment tribunal.


From humble beginnings the employment tribunal has grown over the years with increasing jurisdiction, resulting in arguments against and in favour of extensive employment regulations 

	In favour of extensive regulation
	Against extensive regulation

	· Balances the power between employer and employee
· Deters employers from exploiting their power unreasonably
· Provides. Protection to minority groups
· Provides trade unions with support of law
· Encourages people to work in the UK
	· Raises unemployment and has a negative impact on economic growth
· Increased cost for employers 
· Deters inward investment
· Reduces employment opportunities for minority groups
· Perceived to support the disgruntled employee







Employment law in the UK originates from 3 sources 
· Acts of parliament (statute) e.g. Employment rights Act 1996, Equality Act 2010
· Judicial decisions (case law), a judge can interpret the law, however cannot overrule statute
· European institutes (CIPD, 2019)
















































LO2 Main principles of discrimination law in relation to recruitment and selection and how contracts of employment are established

There are several laws relating to discrimination within recruitment and selection, however the main legislation is The Equality Act 2010, the act states that discrimination in relation to a protected characteristic during recruitment and selection is illegal. It is illegal to discriminate on the grounds of any of the following protected characteristics

· Age
· Race
· Religion, religious or philosophical belief
· Disability
· Gender reassignment
· Sex
· Sexual orientation
· Marriage or civil partnership
· Pregnancy and maternity

The laws surrounding discrimination in recruitment and selection are in place to ensure fairness for all.

To comply with the law, organisations should have an inclusive recruitment and selection policy, from advertising the job to the offer stage, ensuring there is no discrimination.  Discrimination can be direct or indirect

Direct Discrimination 
This is where a person is treated unfairly by someone because of or for a reason related to a protected characteristic.(citizens advice)  There is no defence against direct discrimination, except if there is a genuine occupational need, for example a vacancy in a women’s refuge can stipulate a woman or it can be objectively justified, for example in relation to age, an age cap can be put in place for a firefighter as there is a requirement for a certain level of physical activity. (www.croner.co.uk)

Indirect discrimination 
This is where a policy that applies in the same way for everyone but disadvantages a number of people who share a protected characteristic.  The law states discrimination may be justifiable if it is “appropriate, necessary and a proportionate means of achieving a legitimate aim”. for example, a catholic church requiring a catholic priest.


Positive discrimination and positive action, the main difference between the two is positive action is lawful and positive discrimination is unlawful.  Positive discrimination can be where a candidate is given the job because of a protected characteristic and not because they are the best candidate for the job.  Positive action is often used as a tool to increase diversity within a workforce, however employers must take care as good intentions can lead to positive discrimination. (HR Magazine, 2019)

Uk law recognises 3 main types of employment status

· Self-employed – in business for themselves and can hire someone else to complete the work, very few employment rights, however are protected in relation to health and safety (www.gov.uk)
· Worker – “individual who works under a contract of employment or works under any other contract where that individual agrees to personally perform work or services for another party”
· Employee – “individual who has entered into or works under a contract of employment (ERA, 1996)


“A contract of employment is a legally binding agreement between and employer and employee.  In the UK, the term ‘employee’ is defined by the Employment Rights Act 1996 as an individual who has entered into or works under a contract of service or apprenticeship, and they are a mixture of ‘express’ and ‘implied’ terms. (CIPD,2020)

A contract of employment is formed from 3 parts
· Implied terms – may not necessarily be written or verbally agreed but are set out through common law or statute, terms can be made up from, collective agreements, custom and practice, work rules and law.  Implied terms by law 
Wages
Provide work
            Indemnify employees against liabilities
Bring matters to the employees’ attention
Give effective support against bullying
Respect privacy
Deal with grievances
Not damage the relationship of trust and confidence

· Express Terms – expressly agreed terms which will be agreed verbally or in writing 
· Statutory Rights – rights as stated in law cannot be over ruled by terms of a contract



























LO3 How to manage change and reorganisation lawfully

Employers cannot unilaterally change a contract, should there be a negative impact on an employee this may result in claims for unfair dismissal, loss of earnings or unlawful deduction of wages.

An employer can change an employee’s contract, known as a variation in contract, if they have one of the following 3 reasons
· There is a clause in the contract stating this, also known as a flexibility clause
· If the employee agrees to the change
· If an employee’s representative agrees to the change on the employee’s behalf i.e. trade unions (ACAS)

When implementing a change to contract an employer should 
· Be aware of the risks to contract change 
· Decide if the change is necessary
· Check the employee contract for flexibility clause
· Undertake negotiations with the employee to reach an agreement
· Undertake negotiations with employee representative to reach an agreement, should the contract have an agreement for trade unions etc. to negotiate 
· Obtain express agreement and consent by entering into consultation 
· If there are 20 or more employees effected enter into collective consultation
· Last resort to terminate the employee for some other substantial reason and reoffer with new contract, this still carries a risk of a potential unfair dismissal claim, the employer must show they have followed a fair process and acted reasonably
· Provide a change to written statement to confirm, this must be provided within one month of the change (Personnel today,2015)
  

According to the ERA 1996, redundancy is a special form of dismissal used when a role is no longer required.  Redundancy law is complex and therefore should only be considered as a last resort if the company is 
· Closing or closed
· Changing the number of roles required or the type of role
· Changing location (ACAS)

Redundancy can be brand damaging, it needs to be handled carefully and sensitively, it can have a negative impact on morale, motivation and productivity (CIPD)

Should a company enter into a redundancy situation, by law the company must enter affected employees into a consultattion period. Consultation can be individual or collective, collective consultation periods vary depending on the number of employees affected, there is no limit on how long consultation can last, however there is a minimum period before employees can be dismissed 

· Less than 20 employees there are no set timescales for consultations, however best practice would be to fully consult employees
· 100+ employees = 45-day consultation 
· 20-00 employees = 30 days consultation

When entering in to redundancy consultation employers must provide certain information, reason for redundancy, number and categories of employees involved, total number of redundancies, proposed selection criteria, the procedure (how you will carry out the process), redundancy pay calculations, timeframe for the process and is the employee required to work notice or will they receive payment in lieu of notice. (gov.uk)

When being made redundant employees have the right to ‘Statutory Redundancy pay” should they meet an eligibility criteria of over 2 years continuous service, and under a contract of employment. Statutory redundancy pay rates are calculated based on an employee’s age and length of service, however length of service is capped at 20 years

· 1.5 weeks’ pay for each year of employment between the ages of 41 and 64
· 1 weeks’ pay for each year of employment when the employee was aged between 22 and 40
· 0.5 week pay for each year of employment when the employee was under the age of 21
· Any PILON

Weekly pay is capped at 544 and the total amount of statutory redundancy pay is capped at 16,320.  Employees will not be taxed on redundancy pay under 30,000, national insurance contributions are not deducted, however any additional payment such as PILON or holiday pay are eligible for deductions for tax and national insurance.

Many employers offer enhanced redundancy packages, although there is no requirement, enhanced severance packages can protect the brand and prevent negative impacts on remaining colleagues.

When an organisation changes ownership, however the identity remains the same, employees may be protected under TUPE regulations (Transfer of undertakings protection of employment), regulations apply to UK business and there are 2 types of transfer
· Business Transfer
· Service provision change
When TUPE regulations are triggered the employer must enter in to consultation with affected employees, if there are more than 10 employees the employer must consult employee representatives, less than 10 the employer consults the employee themselves.
The employer must provide the following information
· That a transfer is taking place
· The reason for the transfer and when it is expected
· The legal, social and economic implications for the employees
· The measures that are envisaged

Failure to consult employees results in 13 weeks’ pay to each affected employee

Under TUPE regulations new employers undertake the terms of the colleague’s contracts, should the colleague working conditions become adversely affected, the company may be at risk of constructive dismissal claims.











LO4 How to manage issues relating to pay and working time lawfully

Within UK employment law a person’s employment status can determine their rights and the employer’s responsibilities (ACAS)
Statutory rights in relation to pay
· The national minimum wage / national living wage
· Right to an itemised pay slip
· Protection for unlawful\ deduction from wages
· Guarantee payments
· The right to equal pay
· The right to statutory sick pay

National Minimum Wage and National Living Wage – workers have the right to the NMW for their age group and workers over 23 the right to the NLW (to be reduced to 21 in 2024) 

(www.gov.uk/nationalminimumwage )

Itemised pay slip -workers have the right to an itemised pay slip, ERA 1996 (section8)

Unlawful deduction from wages – workers have the right to protection for unlawful deduction from wages, where it is authorised by legislation or contract and where there is an agreement in writing. 

Guarantee payments – each worker has the right to a guaranteed payment should they be laid off short term, the amount of 30 or the daily rate if lower, there is an eligibi9ilty criteria to claim, you must be reasonably available for work, not refuse work and not laid off due to industrial action. (www.gov.uk)

Equal pay – the right for women to be paid the same as men and vice-versa, the work both parties undertake must be the same or broadly similar, equivalent work as rated by an analytical evaluation or the work must be of equal value (requires similar skill level)

Statutory sick pay – workers are entitled to SSP of 96.35, subject to the first 3 waiting days, they must have continuous sick for 4 days or more, have the average earnings of at least the lower earnings limit, paid on days the worker would normally work and paid for a maximum of 28 weeks in 12 months.


Maternity
By law women in the UK are entitled to statutory Maternity Rights.

Leave – employees are entitled to SML for up to 52 weeks, comprising of ordinary maternity leave (OML) for 26 week and additional maternity leave (AML) of 26 weeks, the employee does not have to take 52 weeks, however she must take at least 2 weeks (4 weeks in a factory) after giving birth. Whether OML or AML the contract continues unless either party expressly ends it.
Whilst on OML employees are entitled to return to the same job she was employed for prior to her absence, when taking AML, where possible she returns to the job held prior to leave, where not possible she should return to a suitable alternative job, the T&C’s must not be less favorable than before leave.

Pay – employees are entitled to Statutory Maternity Pay (SMP) if they have 26 weeks continuous service up to and including the 15th week before the expected week of confinement (EWC) and have earnings of at least the national insurance lower level earning for 8 weeks prior to the week ending the 15th week before EWC.
SMP is payable for 39 weeks 
· 90% of your average weekly earnings (before tax) for the first 6 weeks
· £151.97or 90% of your average weekly earnings (whichever is lower) for the next 33 weeks
(www.gov.uk/maternity)

Adoption leave – key rights to adoption are the same as maternity, with variation from date of childbirth to the date of placed adoption

Paternity 
An employee has the right to statutory paternity leave of 1 or 2 continuous weeks paid leave.  It must be taken from the date of birth to 56 days after.

Eligibility OPL
· Be the father of the child or spouse / partner of the mother
· Be employed for 26 weeks, ending in the 15th week of confinement
· Have responsibility for the child’s upbringing
· Not taken SPL in respect of the same child
 Eligibility SPP 
· Still be employed on the date of the child’s birth
· Employed 26 weeks prior to the 15th week of confinement
· Give required notice

Within uk employment law there are family friendly policies employees have as a statutory right,
Statutory Parental leave – a form of unpaid leave available for parents, can be taken in week blocks, for Children under 18, a total of 18 weeks can be taken with a maximum of 4 weeks per year.  The employee must be continuously employed for a minimum of 1 year.

Shared Parental Leave – this can be taken by parents, partners or adopters, up to 50 weeks of leave can be shared with 37 weeks of pay, during the child’s first year.  Leave can be staggered to allow a parent to be home with the child for the first year.  Eligibility for SPL, the partner must earn a salary of the lower earnings limit of 116 for 8 weeks prior to the EWC.

Flexible working – parents can request, to reduce hours, vary working patterns or change of location, to be eligible the employee must have at least 26 weeks continuous service and not have made a request in the previous 12 months.  Flexible working arrangements can be rejected or accepted on a permanent basis or a trial period.











LO5 How to ensure staff are treated lawfully at work

There are several pieces of legislation that govern Health and Safety at work

Health and Safety at work Act 1974 – this applies to all places of work and states employers must do everything ‘reasonably practicable’ to provide a safe workplace
Management of Health and Safety at work regulations 1999 – this sets out in more detail what employers must do, the main part of this legislation is employers must complete risk assessments
Working Time Regulations – this ensures employers provide sufficient breaks, rest periods and employees are not working excessive hours 

Smoke free legislation – no smoking in enclosed spaces including shared vehicles

Corporate Manslaughter and Corporate Homicide Act 2007 – where there has been a gross breach of duty of care by senior managers

Occupiers Liability Act 1957 - ensures employers provide employees and visitors with a safe place of work

Reporting of Diseases and Dangerous Occurrences Regulations 2013 – report any fatal accidents, certain work-related diseases, Major incidents, where an employee has been unable to carry out their role as a result of an accident

In addition to legislation there is also common law, where employers have a duty of care to ensure they look after colleague health and safety, which is an implied term in all employment contracts. (CIPD,2020)


The main piece of legislation which supports equality and diversity in the workplace is the Equality Act 2010, this act replaces 9 major and 100 smaller pieces of discrimination legislation, providing a simpler more straight forward piece of legislation.  The act protects employees, workers, ex-employees and job applicants, form unfair treatment on the grounds of any of the following protected characteristics
· Age
· Sex
· Sexual orientation
· Gender reassignment
· Religion, or belief or philosophical belief
· Race
· Marriage or civil partnership
· Pregnancy and maternity
· Disability

There are different types of discrimination
Direct - treating someone unfairly as a direct result of a protected characteristic
Associative - where someone is treated unfairly due to their association with someone with a protected characteristic




Perceptive - treating someone less favorably as a result of wrongly believing they have a protected characteristic
Indirect - placing a practice or provision in place without justification that discriminates against groups with a protected characteristic
Harassment - where unwanted behavior towards someone with a protected characteristic
Victiimisation - where unfair treatment is given to someone who has raised an issue as a result of discrimination of a protected characteristic
Failure to make a reasonable adjustment- where a disabled person is placed at a disadvantage due to the lack of adjustment

When considering equality and diversity within the recruitment and selection process, an employer can take positive action, which means they can take any action which a proportionate means of is achieving a legitimate aim, for example of they believe a particular group with a shared protected characteristic are under-represented.
A company can defend claims against discrimination if there is an occupational requirement or they can objectively justify the decision.
Liability for discrimination can either fall to the employee or employer, including the employer being vicariously liable for the actions of its employees. 

When there is a claim for discrimination a tribunal can remedy by either non-compensatory award, declarations or recommendations or make compensatory awards for loss of earnings or injury to feelings, when assessing the level of award for injury to feelings uses the Vento bands.
· lower band (for less serious cases): £900 to £9,000
· middle band (for those that do not merit an award in the upper band): £9,000 to £27,000
· upper band (for the most serious cases): £27,000 to £45,000
· with the most exceptional cases exceeding £45,000


Implied terms are covered in a contract of employment, although not expressly written down.  There is a legal test for implied terms, the business efficiency test, officious bystander test, custom and practice, terms implied by statute.
Important implied terms
· Mutual trust and confidence
· Duty of fidelity
· Duty to pay
· Take reasonable care of employees’ health and safety
· Take reasonable care in giving references (rocket lawyer, 2021)















LO6 How to manage performance and disciplinary matters lawfully

According to ACAS “dismissal is when an employer ends an employee’s contract” (ACAS) this can be done with or without notice. An employer should follow a fair and reasonable process, when considering dismissal, failure to do so may result in claims for unfair or wrongful dismissal.  According to ERA 1996 there are 5 fair reasons for dismissal:
· Conduct – minor acts breach the contract of employment
· Capability or qualification – skill, aptitude, health or any other physical or mental quality, qualification relevant to the position held
· Redundancy 
· Statutory ban
· Some other substantial reason 
In addition to the 5 potential fair reasons for dismissal, an employer must ensure they follow a fair and reasonable procedure, ACAS provides a code of practice as a guidance for dealing with disciplinaries and dismissals.  Employers must follow their own disciplinary process for a dismissal to be fair, this should follow at least 3 stages
· Inform the employee in writing 
· Hold a meeting to discuss with the employee
· Provide the employee with the right of appeal
During disciplinary procedures, ACAS code of practice states, the employer must conduct a thorough investigation. The employer must provide the employee with written notification of the meeting, stating the potential severity, provide evidence, the employee must be given reasonable time to prepare and the right to postpone the meeting.  During the meeting the employee must be given the right to be accompanied.  Post meeting the employer must provide written notification of the outcome with details of the right to appeal. (ACAS)
\
Potential outcomes from disciplinaries can be 
· Verbal Warning (not covered by ACAS code of practice)
· Formal / First written warning
· Final written warning 
· Dismissal
The above stages can be used with managing conduct within an organisation, however some acts be an employee can be sufficiently serious that it can amount to gross misconduct, where an employee can be summarily dismissed without notice or PILON.


Failure to follow a fair process may result in legal action against the employer for constructive dismissal.  Constructive dismissal is when an employee is forced to leave against their will due to the employers’ conduct, resulting in a fundamental breach of the contract of employment.  To make a claim for constructive dismissal the employee must demonstrate 
· A fundamental breach of the contract by the employer
· That they resigned as a result of the breach
· There was no significant delay in resignation
· The resignation can be as a result of a single incident or following a series of incidents (the final straw)
To be eligible to make a claim for constructive dismissal the employee must have a minimum of 2 years continuous service, submit the claim within 3 months of resigning and notify ACAS for the offer of early conciliation.  Some dismissals can be deemed as automatically unfair, when an employer violates and employees’ statutory rights, in these cases there in no requirement for 2 year’s service.

Should an employee have an issue or complaint that cannot be resolved informally, they have the right to raise a formal grievance.  Employers should have a formal procedure to deal with grievances, this procedure should follow the ACAS code of practice.
· The employee must let the employer known the nature of the grievance
· A meeting must be held within a reasonable time frame
· The employee has the right to be accompanied 
· The employer must decide on an appropriate action
· Provide the employee with the right to appeal (ACAS)
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