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In this paper, advice will be provided to Mason and Ava on the merits of bringing a claim for negligence. In order to do so, the issues that will be determined include whether the employer has a personal and statutory duty of care owed to Mason and Ava. Further, whether there was a breach of duty of care from the employer’s end and whether compliance was ensured from the employer’s end with respect to common law duty owed towards the employees. Also, if there is a vicarious liability imposed on the employer due to Jack’s actions and any defences available for the employer that could be used.
The duty of care is deemed a legal responsibility imposed on individuals for exercising a reasonable level of care when performing an act that may be expected to cause harm to another. This is the first element to be established in order to prosecute the crime. The plaintiff should prove that the defendant violated the duty of care provided by law. On the other hand, non-compliance can lead people to engage in criminal activities. Between people who are not directly related (family or contract) but are ultimately related in some way, as defined in common law, the law might impose a duty of care.
Lord Atkin in Donoghue v Stevenson [1932] UKHL 100 argued that the law should recognise a uniform principle that a duty of reasonable care is owed towards the neighbours. The duty of care, which is the formalisation of a social contract, can be seen as an indirect responsibility that individuals have towards others in society. The legislation does not need to define the duty of care but is often developed using common law legal concepts.

The law imposes criminal and legal sanctions on employers who fail to take reasonable care of the safety and health of their workers. The employer has an obligation to his employees to select suitable employees, provide suitable materials, and ensure a safe place and a safe way of working. These obligations are not simply torts; they have implied terms in the employment contract that if the employer breaches them (and the breach is serious), the employer can resign and seek constructive dismissal. Employers whose employees do not speak English require extra care to ensure that safety procedures are fully understood. It is important to note that an employer could not need an employee to perform work that might cause any kind of harm to the employee's health, irrespective of the fact that the employee clearly has to work or not.

The duty of care for the welfare of employees includes physical and mental health. Employers cannot sit back and wait for employees to complain. It is their responsibility to be at least a little proactive and aware of current awareness on issues, such as best practices for preventing stress in the workplace. However, employers' common law obligations in this regard are limited. Employers are not babysitters and have no duty to prevent older workers from doing work they know is dangerous. Nor does an employer need to specifically warn a qualified executive secretary that he or she needs to write between other jobs to avoid repetitive stress injuries.

Statutory roles are governed by the Management of Health and Safety at Work Regulations 1999 (MHSWR 1999) (legislation.gov.uk, n.d.) and the Health and Safety at Work etc. Act 1974 (HSWA 1974) (HSE, n.d.). If an employee is injured and/or ill as a result of an employer breaching the MHSWR 1999, he or she may seek compensation from the employer through litigation. Since the personal responsibility of employers is closely related to the safety of their employees, it is in the employer's interest to provide them with a safe environment. For this reason, employers cannot create an obstacle between themselves and the law by appointing someone else to carry out their security duties. A representation of such character could be noticed in Wilsons and Clyde Coal Ltd v English [1937] UKHL 2.

Workplaces define a safe working environment’s elements that should be ensured by an employer. Firstly, a safe place in a safe place must be ensured. Secondly, workers should be provided with safe machinery or buildings, equipment and materials. In addition, safe work arrangements should be ensured, and safe work procedures should be followed. Besides, employers should provide skilled workers as collaborators for each employee. Employers should provide safe and well-maintained equipment and supplies. This part of the Act overlaps significantly with the Employers’ Liability (Defective Equipment) Act 1969 (legislation.gov.uk, n.d.). A safe room is of no use if workers are using equipment that can easily hurt or injure themselves. Similarly, when an employee works with a certain material, it is assumed that the material provided is of adequate quality for avoiding avoidable risks. Thus, it was noted in Knowles v Liverpool City Council [1993] 1 WLR 1428. This reflected the employer liability’s percentage nature like the employers could not claim as a defence that they hired someone else for ensuring workplace safety, and they could not claim that someone else manufactured the equipment used by their employees.

Although the responsibility for providing safety equipment is broad, there are limits to the employer's obligations. In particular, employers can evade obligation if they can successfully argue that missing or defective equipment did not cause injury to the respective employees. This was noticed in McWilliams v Sir Arrol & Co Ltd [1962] 1 WLR 295. The defendant instructed the plaintiff to erect scaffolding around a steel crane for use during installation. While doing this work, he fell from a height of 70 meters and died. The petitioners' field workers were regularly provided with seat belts, but they were removed a few days ago to be used at another location. Therefore, the defendant negligently failed to wear the said seat belt while working. However, the employer successfully demonstrated that if there had been such seat belts, the plaintiff would not have worn them despite other instructions. Therefore, the claim is dismissed since, apparently, the employer's negligence did not affect the results of the accident.

Failure to ensure safe work practices is where most claims arise. Additionally, poorly designed work systems cause problems that take a long time to manifest, while problems with equipment, structures, or incompetent colleagues often lead to immediate injury. The Court of Appeal in Jebson v Ministry of Defence [2000] EWCA Civ 198 held that injuries (serious and minor) were foreseeable as a result of the behaviour of the passengers, including the drunk and disorderly person who exited the vehicle. This broad definition of risk to a vehicle can easily include real accidents. In the case of Ammah v Kuehne Nagal Logistics Ltd [2009], EWCA Civ 11 sought to dismiss the plaintiff's claim for damages. He was injured while standing upside down on a plastic box and lifting a book from a high shelf. The employer's handbook states that there are climbers and that employees are not allowed to climb on such boxes. He had no introductory training.

In addition to being provided with the appropriate equipment, employees were instructed to use the equipment without standing on the shelves. The shelves were identified but adequately protected according to the instructions. Employees may step on the shelves, but sometimes this is unusual and inexcusable. By stepping into the locker, the appellant took a risk for which he alone, not his employer, is responsible. There is no reason to hold the accused liable for his injuries.'

Employers need to ensure their employees have competent co-workers – a safe work environment is of little use if co-workers handle equipment unsafely or fail to follow safety protocols. The requirement to ensure competent personnel could give rise to 2 varied types of liability, including the obligation’s possible breach for ensuring competent personnel, however, claims that might arise from delegated liability. Vicarious liability’s definition is when an organisation or a person could be held liable for the wrongdoings of another, which include employees and employers. Vicarious liability differs from that as it does not refer to a case of negligence on the part of the employer but involves professional defence and not the defendant's superiors. In the event of a breach, liability rests with the person who approved the breach, but this is not always enough, and vicarious liability arises. When companies know they can take responsibility and bear the full costs of breaches, they will try to reduce the likelihood of breaches and do so by better monitoring their employees.

In some cases, only the employer's obligations are relevant, meaning that the employee behaved improperly but exceeded the scope of his duties. In addition, it was the case in Hudson v Ridge Manufacturing Co Ltd [1957] 2 QB 348. In this case, the claimant was hurt when a colleague decided for throwing him down during a prank. As a result, [the plaintiff] broke his arm. The plaintiff's employer had the awareness related to the abuse of the prankster for years, however, did nothing to stop him. Due to this reason, employers need to be held accountable - not dealing with the bad guys means they cannot provide litigants with a safe workplace. Part of the job of ensuring a safe workplace includes the availability of skilled workers and ensuring order. Just like swinging handrails or poorly maintained security screens, disaffected workers are a danger.

The Provision and Use of Work Equipment Regulations 1998 (PUWER) impose obligations on individuals and organisations who control, operate or own work equipment. PUWER is also responsible for companies and organisations using the tools, whether they own them or not. Equipment supplied to PUWER for work must be fit for purpose; ensure that it is safe to use, kept in a safe condition and correctly installed and that it is not subsequently damaged; It is used only by properly informed, informed and trained persons; with appropriate safety and health measures like controls and barriers. These include guardrails, emergency stops, adequate energy isolation, clearly visible marking and warning devices and, where necessary, portable tools and electric presses.

Certain conditions should be met for determining the liability of the employer. Besides, the perpetrator should be an employee (not an independent contractor), and the employee should have committed a misdemeanour and been mistreated at work. Court decisions in this criminal activity realm have been quite inconsistent over the years, making it difficult for determining if the vicarious liability’s practice is entirely appropriate. One of the problems facing the courts in determining the employee's eligibility in particular. This is partly due to different business relationships.

One of the first tests for determining this is the control test, which asks if the ‘master’ has the authority for controlling what has been done and how it has been done. However, such an inquiry was deemed inappropriate except in the case of debtors such as Mersey Docks and Harbour Board Ltd v Coggins and Griffith (Liverpool) Ltd [1946] 2 All ER 345 HL. Later, the court recognised that one test was not sufficient to determine employment status, so in the ready-mixed concrete case against the pension minister, the court developed a set of tests that took into account all factors of the relationship. All tests are interpretive; there is no final or definitive test.
In Hall v Lorimer [1993] EWCA Civ 25, the Court of Appeal held that neither criterion is absolute. It is difficult to define who should be classified as a support worker, as the delegation of responsibility is completely inappropriate. However, in some cases, the courts clarified the circumstances of some employees; Although in Cassidy v Ministry of Health [1951] 2 KB 343, doctors were treated as employees, in Nethermere (St Neots) Ltd v Gardiner and Another [1984] ICR 612, subcontractors (people working from their home) can be categorised as employees if they do the same work at home.
Certain employees, such as coaches and trainers (Wiltshire Police Authority v Wynn [1980] QB 95), have been found not to fall within the definition of an employee. This means that the victims do not receive compensation, which seems unfair, especially when students take action against the employer. If an employee commits a tort in the course of his employment, the employer is solely liable for the tort committed against the employee, as the court said, "for his pleasure" (Storey v Ashton (1869), L. R. 4 Q. B. 476). This is another obligation that courts find difficult to agree on. 
In order to determine this, the traditional test is the Salmond test, which states that a transaction occurs at the time of the transaction if (a) it was approved by the master or (b) some act is illegal and unauthorised. The second part of the test reveals the offence, as if the employer has expressly prohibited the employee's conduct, the employer has still been liable if the conduct has been allowed (Limpus v London General Omnibus Co (1862) ER 859). Notwithstanding, if the employers could avoid liability by prohibiting their employees from performing certain actions, this weakens the effect of vicarious liability.
The review has also been criticised for being designed specifically to cover up negligent behaviour by employees. However, this test of controls improved significantly after the House of Lords’ decision in Lister v Hesley Hall Ltd [2001] UKHL 22, where a guard treated young boys for sexually abusing them at a home where he worked. The House of Lords ruled in this case that an employer is liable for the wrongful Act of an employee if he has a ‘close connection with the business’.

Providing a safe workplace is deemed as a key common law duty; employers could use common law remedies when making a claim. Consent is the most important of these, as employees are in the workplace voluntarily. Certainly, if workers are asked to agree to risk mitigation, it is unlikely that a court will decide to accept that a worker will be injured by dangerous machinery or molten metal splashing. Secondly, it is common for workers to claim that they were injured by misusing equipment or ignoring safety warnings. In this case, the defence of culpable negligence is likely to apply.

In Imperial Chemical Industries Ltd v Shatwell [1965] AC 656, the court found that an employee had wilfully disobeyed an employer's instructions knowing the risks involved. Regarding the incident, it can be stated that although the employee can be held responsible for the employer's negligence, the two brothers caused their own injuries by knowingly ignoring the employer's instructions and the provisions of the law. In particular, the employer fully complied with applicable legal obligations and ensured that all employees were aware of the relevant regulations. It was therefore held that the voluntary wrongful injury defence was valid and the employer could not be held liable for the injury.
In conclusion, it could be stated that the employer has both a personal and statutory duty of care owed to Mason and Ava because there was a breach of duty of care from the employer’s end. In addition, it could be concluded that compliance was not ensured from the employer’s end with respect to the common law duty owed towards the employees. Therefore, the employer could be held vicarious liability due to Jack’s actions, and the contributory negligence’s defence could be used by the employer as the volenti non fit injuria defence could not be deemed relevant to the case of Mason and Ava. 
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