English and Welsh society is based upon the ideology that institutions entrusted with the governance and protection of society should be kept divided and independent in order to prevent tyranny (Carroll, 2015). This philosophical ideal is upheld not only by parliament but underpins the criminal justice system. The formation of the Crown Prosecution Service (CPS) was pivotal in providing an impartial counterbalance between the police and the criminal justice system, with crown prosecutors at the forefront (Tipley, 2020). This essay will explain the role of the Crown prosecutor (CP) including an insight into CPS origins to establish the need for the role, examine the tests used in charging decisions and will be reinforced by consideration of the underpinning legal structure, with an evaluation of challenges in application. 

The CPS began operating in 1986 following miscarriages of justice brought by growing police powers acquired from the Police Powers and Criminal Evidence Act (1984) (Hallett, et al, 2019). Previously, prosecutions were brought by private citizens and not the state itself (Wilson, et al., 2020). Prosecutions were predominantly brought by police officers as private citizens following their own investigations (Hannibal & Mountford, 2021). Appeals like R V Maguire (1991) saw the overturn of the previous convictions of several men wrongfully accused of producing bombs due to police prosecutions and investigatory incompetence  (O'connell, 1992). The publicity of these miscarriages of justice are thought to be the catalyst for declining public support for the criminal justice system, leading to multiple public campaigns calling for reform (Simon, et al., 2012). Furthermore, Lord Devlin (1991) firmly recounted this case and others alike as the biggest catastrophes in British justice, showcasing the need for a new role to separate the functions of investigation and prosecution.

Although the CPS and its legal basis were entrenched in the Prosecution of Offences Act 1985, its origins stem from a Report of the Royal Commission on Criminal Procedure headed by Sir Cyril Evans (Glidewell, 1998). Parliament backed the findings with Michael Whitelaw (1981) reiterating the reports call for separate investigative and prosecuting entities, agreeing to unify and codify prosecution practice across England and Wales. The report also suggested that the service be led by the Director of Public Prosecutions (DPP), under the superintendence of the Attorney General; these terms were also accepted by parliament, who then established the CPS alongside The Code for Crown Prosecutors (the Code) (CPS, 2018).

 The code is a regularly updated set of procedural rules set out by the DPP in order to govern how cases are approached by CPs (Levitt, 2013). The Code is established under s10 of the Prosecution of Offences Act 1985 meaning it is statutory law and applies to all prosecutors. The Code is influential in the delivery of justice allowing CPs an element of discretion which arguably impacts the application of the law (Williams, 2010). This is demonstrated in the case of R(on the application of Purdy) v the Director of Public Prosecutions(2009). Purdy, a terminally ill woman, intended to travel to Switzerland seeking assisted suicide and highlighted the hidden Code criteria pertaining to whether her husband would be prosecuted for assisting her to the clinic (Chahal, 2009). Purdy maintained that the law was unclear and that the DPP should provide the factors that would be accounted for in prosecution allowing the couple to regulate their actions accordingly. The case was successful with the House of Lords(2009) requiring the DPP to provide transparent code policies regarding prosecution in this area which is demonstrated its recent edition (Williams, 2010). This reinforces the influence of the code and underpins the role of the abiding CP as ‘gatekeepers’ of justice (House of Commons, 2009).

The Code also provides the full code (FCT) and threshold tests used in charging decisions (CPS, 2018). Determining charges and directing the police on obtaining the required evidence are vital responsibilities of a CP; the following tests are used by CPs to assess prosecution prospects following investigation (Hannibal & Mountford, 2021).The FCT takes a dual factor approach which must be met in order to charge and prosecute henceforth. The first step is the evidential stage which must be satisfied in order to progress (CPS, 2018). In essence, s4.6 (2018) sets out that there must be adequate evidence to uphold a realistic likelihood of prosecution. S4.7 (2018) reinforces this, stating that CPs must consider whether the evidence provided would satisfy guilt in the opinion of an unbiased and law-abiding jury and judiciary. This section of the code fuels debate, with (Rogers, 2017) and (Cowell, 2021) both emphasising that allowing CPs to predict the opinion of the jury for offences like rape allows too much discretion outside of trial, potentially leaving victims relying upon stereotypes for justice. 

The second phase of the FCT is the Public Interest Stage. The code sets out a criterion for CPs to satisfy, which looks at the culpability and maturity of the defendant, as well as the seriousness, circumstantial factors and community impact of the offence. S4.13 (2018) of the code states that merely one of these factors can be influential in charging decisions and this is arguably the most challenging element of the FCT (Rogers, 2017). It’s of note that  the current issue of the code does not give a definitive defining statement of the public interest and only factors for and against prosecution in the public interest (CPS, 2018). Rogers (2006) identifies the issue this brings, arguing that  it leaves CPs  and the public alike with uncertainty and further discretion once again. This is evident in the turbulant prosecution decisions made in R (on the application of Lord Janner of Braunstone QC) v Westminster Magistrates Court (2015). Janner, a former MP was accused of 22 counts of sexual abuse against minors. Janner denied the allegations and the DPP initially stated that it was not in the public interest to prosecute as he was not deemed a threat or fit for trial due to his dementia (Siddique, 2021). Following a review of the case, this decision was repealed and Janner was indicted but died before trial. Establishing the fairness of trialling Janner is a matter of opinion, but the case highlights the clear uncertainty faced by CPs during the public interest phase (Samuels, 2019). 

The final charging test used is the thresehold test. This test is deemed a last resort, and s 5.2 (2018) specifies that it must only be used when absolutley necessary, the FCT cannot be satisified and there are considerable grounds to believe the defendant is a bail risk. Critics of the test claim it does not aid prosecution in convicting guilty parties, and instead ‘terrorises’  innocent defendants (Bajwa, 2010). However, recent tightenings of the code rebut this, as all 5 robust stipulations of the code must be met in order for CPs to invoke the test (CPS, 2018). These include, reasonable grounds to believe the suspect has committed the offence, the prosepect that additional evidence can be acquired, the severeity of suspected offence, considerable grounds to deny bail and that its within public interest. Although more specific that the FCT, this test highlights the pressure of discretion and interpretation faced by CPs to undertake the correct decisions
 

Currently, the CPS employs solicitors and barristers to fulfil the role of the CP (Hannibal & Mountford, 2021). Although advocacy in complex cases is delegated to Crown Advocates, a specialised role in the CPS, CPs still undertake advocacy as a vital function of the role (Hungerford-Welch, et al., 2020). Essentially, advocacy is providing a specific argument to a court, with intentions of persuading the jury or the judiciary to reach a conclusion that is favourable to the argument (Cooper, 2020). Advocacy is not reserved for trial; CPs also oppose bail applications (CPS, 2022). As bail is assumed under s4 of the Bail Act 1976, CPs are tasked with curating and then presenting to the court any risk of the defendant not adhering to bail conditions. Previously, the CPS outsourced barristers to provide all prosecution advocacy, meaning that during the earliest phases of the CPS, the role of the CP in court was not established (Nduka-Eze, 1995). Outsourcing advocacy slowed prosecution and used up vital funds (Slapper & Kelly, 2020). However, following the Access to Justice Act 1999, CPs received the necessary rights of audience to provide advocacy themselves. Despite the CPS annual report (2000) for the following year showing a momentum shift in prosecution and better utilised funding, the change was met with criticism. Academics like Michael Zander refuted the change, claiming that directly employing advocates could lead to prosecutors using unethical tactics to increase conviction rates and gain promotions  (Langdon-Down, 2022). Despite this, s.37 of the Act says the underpinning responsibility of the CP like all advocates is to act on behalf of justice, with O’Brien (2000) standing by this principle, arguing that the use of dubious tactics is a risk of bad practice, not from the salaried role itself. Ultimately, the CP has usually followed the case from its earliest stages to prosecution, showing that advocacy is the most pivotal component of the role (Jackson, 2004).

In summary, the aim of this paper was to demonstrate the role of the CP, while showcasing how the tests used in charging underpin and challenge the role in the criminal justice system. The origins of the CPS highlight the failings of the previous system and the need for an independent and function specific role, namely the CP. The role of the CP takes responsibilities from the earliest phases of suspicion through to conviction and research shows that role is varied, not just by task but by outcome due to the element of discretion afforded by CPs when determining charges. CPs are a vital element in governing society, but it’s clear to see the underpinning code can change the face of the role between each edition alongside society.








Reference List

Cases:
R. v. Anne Maguire, Patrick Joseph Maguire, William John Smyth, Vincent Maguire, Patrick Joseph Paul Maguire, Patrick O'Neill and Patrick Conlon (1991) 94 Crim. App. R. 133

R (On The Application Of Purdy) V Director Of Public Prosecutions (2009) UKHL 45.

R (Lord Janner of Braunstone QC) v Westminster Magistrates Court and CPS [2015] EWHC 2578

Statute:
Prosecution of Offences Act 1985
Bail Act 1976
Access to Justice Act 1999

Other:

Crown Prosecution Service (2000) Crown Prosecution Service annual report 1999 to 2000, London: The stationary office. Available at: https://www.cps.gov.uk/publication/cps-annual-report-and-accounts-2021-22

Hungerford-Welch, P., McPeake, R., Walsh, N. & McPeake, R.(2020). Criminal litigation and sentancing. 13th ed. Oxford: Oxford University Press.

Bajwa, A. N. (2010) ‘Public/Human rights: terrorisng the innocent.’ The New Law Journal, 160(7412), p. 481.

Carroll, A. (2015) Constitutional and Administrative Law. 8th ed. Harlow: Pearson.

Chahal, S. (2009). Human rights: clarifying the law on assisted suicide. 
Available at: https://www.lawgazette.co.uk/law/human-rights-clarifying-the-law-on-assisted-suicide/52048.article
[Accessed 1 March 2023].

Cooper, J. (2020) ‘PMQs and the art of advocacy’. New Law Journal, 170(7889), p. 22.

Cowell, G., 2021. ‘'David and Goliath' judicial review brought against CPS over race and sexual assault’. Socialist Lawyer, 87(1), p.4-7.

CPS,(2018) The Code For Crown Prosecutors. 
Available at: https://www.cps.gov.uk/publication/code-crown-prosecutors#:~:text=1.1%20The%20Code%20for%20Crown,and%20replaces%20all%20earlier%20versions.
[Accessed 20 February 2023].

CPS, (2022) Advocates: Selection of. 
Available at: https://www.cps.gov.uk/legal-guidance/advocates-selection
[Accessed 28 February 2023].

CPS, (2022) Bail.
Available at: https://www.cps.gov.uk/legal-guidance/bail
[Accessed 1 March 2023].

CPS, (2023) The Crown Prosecution Service.
Available at: https://www.cps.gov.uk/
[Accessed 25 February 2023].

Glidewell, I. (1998) The Review of the Crown Prosecution Service: The Phillips Report, London: The stationary Office. Available at: https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/259808/3972.pdf

Hallett, N., Smit, N. & Rix, K  (2019). ‘Miscarriages of justice and expert psychiatric evidence: lessons from criminal appeals in England and Wales’. BJPsych Advances, 25(4), pp. 251-264.

Hannibal, M. & Mountford, L (2021). Criminal Litigation. 17th ed. Oxford: Oxford University Press.

House of Commons (2009) The Crown Prosecution Service:Gatekeeper of the Criminal Justice System, London: Justice Comittee. Available at: https://publications.parliament.uk/pa/cm200809/cmselect/cmjust/186/186.pdf

Jackson, J (2004) ‘The effect of legal culture and proof in decisions to prosecute’. Law Probability and Risk, 3(2), p. 109.

Langdon-Down, G (2022) ‘A legal life: Professor Michael Zander KC’. The New Law Journal, 172(8000), p. 15.

Levitt, A (2013) Commentary: The New code for Crown Prosecutors. Blackstone's Criminal Practice Quarterly Update, Issue 3, p. 12.

Nduka-Eze, C (1995) ‘The CPS and independance from the police’. The New Law Journal, 145(6724), p. 145.

O'Brien, D. (2000). ‘Salaried Defenders and Access to Justice Act 1999’’. Modern Law Review, 63(3), pp. 394-412.

O'connell, M (1992) ‘The Maguires.’ The New Law Journal, 142(6573), p. 1443.

Rogers, J. (2006) ‘Restructering the excercise of prosecutorial discretion in England’. Oxford Journal of Legal Studies, 26(4), p. 802.

Rogers, J (2017) A human rights perspective on the evidential test for bringing prosecution. Criminal Law Reports, 9(1), p. 678.

Samuels, A. (2019) A matter of time. New Law Journal, 169(7826), p. 12.

Siddique, H. (2021) Greville Janner: background to Labour peer child abuse case. 
Available at: https://www.theguardian.com/uk-news/2021/oct/19/greville-janner-background-to-labour-peer-child-abuse-case
[Accessed 2 March 2023].

Simon, M., Power, N., McManus, M. & Lawrence, A (2012) ‘Drivers of Public Trust and confidence in the police in the UK’. International Journal of Police Science & Management , 14(2), pp. 118-135.

Slapper, G. & Kelly (2020) Slapper and Kelly's English Legal System. 19th Ed. Abington: Routledge.

Tipley, J. (2020) ‘Politics, Policies and Professional Cultures: creating space for a victim perspective in the Crown Prosecution Service’. Victimology, pp. 213-245.

Whitelaw, W. (1981) 'Criminal Procedure Phillips Report', Hansard: House of Commons sittings, 20 November, 13, c527. Available at: https://api.parliament.uk/historic-hansard/commons/1981/nov/20/criminal-procedure-philips-report (Accessed: 19 February 2023).
Williams, G (2010) ‘Assisting suicide, the Code for Crown Prosecutors and the Dpp's discretion’. Common Law World, 39(2), pp. 181-203.

Wilson, S. et al. (2020) English Legal System. 4th ed. London: Oxford University Press.



















































