When liberty and justice is at stake, the English and Welsh legal system can rely upon not only the legal profession, but society itself to aid in delivering justice (Slapper & Kelly, 2020). As a democratic society, it is morally and explicitly expected that one of the main principles of a fair trial begins with a confidential, just and above all non-biased jury (Equality and Human Rights Commission, 2021). However, this essay will argue that a truly non-biased jury cannot reliably exist while deeper social issues like racism are still impacting society (Guerrero, 2022) This will be demonstrated by an explanation of the roles and expectations of jurors, the current provisions in place to prevent bias, the issue of unconscious bias, the impact of legislation, racial bias and the judiciaries power to dismiss the jury.

The jury is made up of 12 arbitrarily chosen people summoned from the electoral roll (HMCTSgov, 2021). This structure is used to prevent bias by demonstrating a reasonable representation of society (Dua & Allbon, 2020). Academics like Herbert (1995) challenge this and say the arbitrary nature of jury selection cannot guarantee a fair representation of society and only by creating a multi-cultural jury structure can we guarantee a fair representation. A jury’s role is to consider the facts of a case, before coming to a verdict of guilty or not guilty in response to the defendant’s charge (HMCTSgovuk, 2021). Although virtually all of society can be summoned, there is a criterion for service. This includes disqualifying characteristics and excusals (UK Parliament, 2019). For example, schedule 34 of the (Criminal Justice Act 2003) disqualifies currently being on bail or in the last ten years; serving any amount of time in prison or a detention centre, receiving a suspended sentence or a community service order. Similarly, an imprisonment time of five years or more during any period is a disqualifying factor according to the (Criminal Justice Act 2003). UK Parliament (2019) also states that eligible jurors must be aged between 18-75 and have mental capacity as specified in the (Mental Health Act 1959). There are personal factors which allow excusal or postponement of jury duty (Slapper & Kelly, 2020). Application for excusal is made by responding to the summons and are granted on a case-by-case basis (GOV.UK, 2021).Examples eligible for excusal include sickness or duties of care (in instances of carers or parents) and military service where any absence is deemed to be detrimental to a role (GOV.UK, 2021). 

The (Criminal Justice Act 2003), lifts the right to refuse duty from formerly excused professionals. Previously, the (Juries Act 1974) allowed several professions including the police and solicitors the right to excuse themselves from jury service. The explanatory notes of the (Criminal Justice Act 2003) says that the reforms were created to diversify and allow a wider representation of society. Diversifying the role of a juror is arguably a positive notion in limiting bias, as it allows a greater variation of mindsets (Parry, 2006). Academics refute this argument, asserting that expert knowledge of the system obtained by legal professionals allows for undue influence upon other jurors (MacEwan, 2008). This is represented in recent headlines regarding Caroline Mitchell, a solicitor who faced two months in jail for researching evidence in a child sexual abuse case and then disclosing her findings to fellow jurors (Rychlikova, 2022). Details on the trial itself are not clear due to the nature of the charges. Nevertheless, Mitchell’s actions had the potential to influence the verdict of other jurors, regardless of her intention in the disclosure (Rychlikova, 2022). 

Jurors are expected to make a unanimous verdict, when this is not possible, and at least 10 other jurors agree, a majority decision can be accepted (Dua & Allbon, 2020). Guidelines from the (Attorney General Office, 2012) say that bias in the jury is prevented by majority ruling. This is demonstrated in the case of R v Abdroikof (2007), an appeal heard alongside two distinct cases in the House of Lords tackling similar legal issues (MacEwan, 2008). Abdroikof was convicted of attempted murder and during his trial, a juror approached the judge stating that he was a police officer, and couldn’t guarantee that he wouldn’t come in to contact with members of the police called to give evidence during the trial at an upcoming event (House of Lords, 2007). Abroikof’s appeal was unsuccessful with the House of Lords (2007) stating that the need for a majority verdict provided a safeguard against potential bias in an individual juror.

Although Abroikof’s appeal was unsuccessful, comments made during the judgement spark debate on whether the legal system and legislation dispel or simply accept bias. When concluding his judgement, Lord Bingham (2007) accepted that in his view, most adults bear conscious or unconscious bias due to their background and experiences. Unconscious bias is when a person inadvertently creates judgements based off their own deep-rooted thought patterns (Agarwel, 2021). Actual bias impacts decisions outwardly creating a closed mind (Edmond, 2019). Comparatively, although unconscious bias can present itself as small nuances or microaggressions, it is frequently undetectable (Edmond, 2019). This is issue is detrimental to the jury as virtually everyone is impacted by unconscious bias, yet they are unaware, making it difficult to control (Ballantyne, 2022). A Parliament study has also accepted the presence of unconscious bias in the courts and suggested that training and education for judges and jurors has the potential to tackle the matter in the jury (although there are no current provisions for this suggestion in place) (Houses of Parliament, 2015). However, Similar training schemes are already in place for many law firms, who have found it has little to no impact on tackling the matter (Baksi, 2022).

Simply accepting bias is particularly harmful to black and minority ethnic groups (BAME) (Eddo-Lodge, 2018). Racism is an issue far wider than the jury, with racial hate crimes in England and Wales tripling since 2014, but as virtually all of society are eligible for jury service, it is expected that the issue infiltrates the jury (Allen & Zayed, 2022). The (Criminal Justice and Courts Act 2015) section 74(1) makes it difficult to determine the scope of racial bias, as it prevents the investigation of jury ruling by reinforcing the legislation for secrecy and criminalising the disclosure of jury deliberations. This means that there are few reliable UK based studies investigating racial bias on legitimate cases (Houses of Parliament, 2015). Jury secrecy is said to protect jurors from outside bias and ensure freedom of expression in deliberations (Dua & Allbon, 2020).This reasoning has been widely critiqued. Arguably, reinforcing jury secrecy causes more harm by protecting the accused; allowing for miscarriages of justice like bias to become difficult to identify (Holroyd, 2005).Despite the (Lammy Review , 2017) reporting consistent trends of jury verdict regardless of ethnicity, there are varying results in cases where racial bias is raised, and a lack of  trust in the judiciary  to identify and prevent bias all together (Holroyd, 2005). The preceding argument that biases in an individual are filtered by majority ruling is flawed further, as it’s within judicial power to discharge a jury following accusations of bias (Dua & Allbon, 2020). Therefore, If the judiciary itself has biased beliefs and opts against jury dismissal, an individual does have the power to allow jury bias (Taylor, 2014). When 95% of respondents in a recent study say they have witnessed racism in the judiciary, and there are currently no black judges in the UK Appeal Courts, doubts are cast on whether the judiciary could be a barrier to preventing racial bias in the jury (Monteith, et al., 2022). Cases show impropriety in judicial action against racial bias in the jury. In the case of Sander v UK (2001). Sander, an Asian man, was on trial for conspiracy to defraud, when a member of the jury passed a note to the judge stating that multiple jurors had made racist remarks. The judge continued the proceedings and held the jury. Sander believed that his right to a fair trial under section 6 of the (Human Rights Act 1998) had been compromised due to the lack of impartiality shown by the jury. Consequently, the case was submitted to the European Court of Human Rights, who agreed stating that the judge should have responded immediately to ensure there was no racial bias in the deliberations. Comparatively, in R v Mirza (2004), the defendant, who was of Pakistani decent and accused of indecent assault, was denied an appeal following a juror’s admission to Mirza’s counsel that the jury’s verdict was based on racial prejudices (Holroyd, 2005). Despite the similar concern that Mirza was not provided a fair trial under section 6 of the (Human Rights Act 1998), Mirza’s appeal was denied on the basis that the deliberations of the jury should be kept secret, supporting the judiciaries original response. 


In conclusion, the aim of this paper was to demonstrate that a non-biased jury cannot exist. The above analysis shows that consistent impartiality of the jury is not feasible under the privacy protections invoked by the current legislation and the judiciary’s potential to enable biases in the jury. When the adjudicators of the law themselves, admit that virtually everyone is bears their own biases, doubts are cast on whether human nature itself allows for a non-biased jury. The introduction of previously barred professions to jury service was introduced to widen perspectives and societal representation but research has shown that this is not always impactful in reducing jury bias. Ultimately, although social issues like unconscious bias and racism have a far deeper reach than the legal system, a non-biased jury cannot ever have a reasonable prospect of existing until these issues are tackled on a societal scale across the UK. 
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