Dear Stephen,

I hope this letter finds you well during this difficult period. Further to your enquiry, I write to you to offer some guidance regarding the estate of your late partner, Betty Williams. I will refer to the relevant legislation throughout, whilst providing some corresponding links that you may find useful. 
The guidance I offer will be based upon the rules of intestacy. These rules apply when someone dies intestate, which means without a valid will. In accordance with section 9(1) of the Administration of Estates Act 1925 as amended by section 14 Law of Property (Miscellaneous Provisions) Act 1994 (AEA 1925), Betty’s estate is held by the state until a personal representative is appointed (PR).  This trust is then administered by the PR following their application to take out a grant of representation (GOR). This document grants the PR the authority to undertake duties comparable to an executor of a will. 
The rules of intestacy rely upon a set hierarchy of beneficiaries and this order influences the distribution of Betty’s estate and the selection of a PR. AEA Section 46 alongside the Non-Contentious Probate Rules 1987 (NCPR) Rule 22 provide the basic order. Here is a breakdown:
https://assets.publishing.service.gov.uk/media/5a80ded640f0b62302695f7d/choice-not-chance-flow-chart.pdf
This order has influencing factors based upon Betty’s circumstances so I will refer to each named person on your enquiry to provide a clear understanding. You will note that I have advised that Heather is the most suitable candidate to obtain a GOR and so this will be discussed further under her subheading.
In case of doubt, I note that Betty provided a signed note containing a view of her wishes. However, for a valid will, there are formalities that must be met. These formalities are set out in the Wills Act 1837 as amended by the Administration of Justice Act 1982. For reference, section 9(c) provides that a will must be witnessed by two people. This must be confirmed by the signature of both witnesses in accordance with section 9 (c & d). Due to this, I would not consider there to be a valid will. 
Stephen
As you and Betty were not married or civil partners, intestacy rules would not provide you with an automatic right to Betty’s estate. However, you may be eligible to make a claim under the Inheritance (Provision for Family and Dependants) Act 1975 (IPFD 1975). Section 1(1)(a) explains that those cohabiting in a relationship akin to the nature of spouses for a period of two years or more may be eligible to make a claim.  As you were in a long-term relationship with Betty and have cohabited for the last 8 years, you may qualify to make a claim. IPFD 1975 section 3 explains the court’s considerations when evaluating these claims, you can read about this here:
https://the-probate-network.co.uk/articles/making-a-claim-under-the-inheritance-provision-for-family-and-dependants-act-1975/
Should you qualify, you would then be provided a reasonable provision which is described under section 1(2)(b) as enough to maintain your basic living costs, not a proportionate sum of the estate.
I would need further instruction to evaluate your prospects of a claim under IPFD 1975. However, I would urge you to only consider the route of litigation if absolutely necessary as the cost of commencing proceedings often outweighs the sum rewarded. I would advise that you approach the beneficiaries of the estate to see if provisions can be made away from litigation. 
The Law of Property Act 1925 section 36(2) provides that your portion of the property shared with Betty is viewed as separate. This means that you will retain your share and hers will be distributed as part of the estate. I would advise you to discuss your options with the beneficiaries. However, should you not come to an agreement, section 14 of the Trusts of Land and Appointment of Trustees Act 1996 allows you to apply for a court order for resolution. This could be for a sale or a formal agreement on the property’s use.
Matthew and Alison
In line with the rules of intestacy, Matthew would not be entitled to the estate. This is because despite recent reconciliation, section 39(2) of the Adoption Act 1976 and 67(1) of the Adoption and Children Act 2002 provide that Matthew is considered the child of his adopted parents for all legal purposes including inheritance. Matthew may wish to make a claim under IPFD 1975 However, due to a potential conflict of interest, he would require independent legal advice should he wish to pursue a claim.
As a half-blood sibling of Betty, Alison does not have an automatic right to the estate as Betty has three beneficiaries of higher entitlement in line with AEA section 46.
Oliver and Unity
As Ivan, Betty’s full blood sibling has passed away, his right to her estate is passed on to Oliver and Unity under section 3 Estates of Deceased Persons (Forfeiture Rule and Law of Succession Act 2011. Consequently, they will each obtain a 25% share of Betty’s estate. As Unity is a minor, her share will be held in trust by the PR until she reaches the age of majority under the Family Law Reform Act 1969 section 1 (1). However, section 31 Trustee Act 1925 as amended by section 8 Inheritance and Trustees’ Powers Act 2014 allows the PR to use funds from the trust for Unity’s benefit. This includes anything in her best interests such as education costs.
Heather
Heather would be entitled to the remaining 50% of the estate in line with section 46 AEA 1925 as Betty’s full blood sibling. She is additionally the most suitable candidate to take out a GOR due to the proximity of her relationship with Betty. This is because Oliver receives interest in Betty’s estate by representation of Ivan’s interests. Under rule 27(5) NCPR 1987, an application on behalf of a living sibling will be considered over that of the deceased. Upon obtaining the GOR, Heather would be appointed as PR with various powers and obligations to the estate.
 AEA 1925 covers this at length, but Section 33 provides an overview. Section 33(1) explains that once appointed as PR, Heather will hold Betty’s estate on trust with the ability to sell. This is because under section 33(2)(a)(b) the proceeds can be used to settle funeral expenses, debt and any other liabilities.  Section 33(6) solidifies a PR’s obligation to ensure all outstanding debts are settled by protecting the rights of potential creditors. Section 33(4) clarifies that any remaining funds can be distributed to the beneficiaries. This means that before Heather has the power to administer the remaining estate to the beneficiaries, she must ensure all assets are identified and debts settled. You can find further information about the financial obligations of a PR here:
https://www.citizensadvice.org.uk/family/death-and-wills/dealing-with-the-financial-affairs-of-someone-who-has-died/
As Unity’s share will be held in trust, Section 33(3) would provide Heather the ability to invest the trust and use the generated income from this to support Unity’s best interests. Heather will only gain the power to fulfil these duties following her GOR application, Information on the application process can be found here:
https://www.gov.uk/applying-for-probate
Until the GOR is obtained, Heather has no power over the estate. However, before obtaining the GOR she can undertake duties to ensure the estate is protected, i.e. entering Betty’s property to protect the estate from trespass. This is due to the doctrine of relation back, a principle established by Foster v Bates (1843).

I hope you have gained some clarity from this advice. Should you require any additional information or clarification, please do not hesitate to contact me further.

Kind regards,
Alisha 


Dear Sam,

I am writing to you to provide some insight on the Will of your late aunt, Jackie Grey. Following a period of review, I will provide advice based upon the validity and effect of each gift in line with the circumstances you have provided. I will refer to each clause as they appear in Jackie’s will before addressing the alterations.

(i) This clause seeks to leave George a classic car.
The gift of a ‘classic car’ could potentially fail due to an uncertain subject matter. This is because we know that Jackie was in possession of two classic cars and the will does not expressly state which car she wishes to leave for George. You may wish to refer to the similar case of Peck v Halsey (1726) whereby gifts including ‘some of my best’ linen failed for uncertainty. However, I note that Jackie expressed to you that she wanted George to receive the Bentley. If this is uncontested by the other beneficiaries of Jackie’s estate, it can be assumed that Jackie intended to leave George the Bentley. Further still, should this gift be contested, section 21 Administration of Justice Act 1982 allows the court to interpret what Jackie would have intended to leave George. As a result of this, the statement Jackie made to you regarding the Bentley could be used in evidence to support this gift. Considering this, George should receive the Bentley.

(ii) This clause seeks to leave Lisa £10,000.
There is some ambiguity here as Jackie refers to Lisa as her daughter. However, I note that Jackie referred to Lisa in a motherly capacity and so the armchair principle would be applicable. This principle was established in Allgood v Blake (1972) and means that the court will generally imply the wording of the will in line with the circumstances surrounding Jackie’s relationships. Due to this, the gift to Lisa is likely to be valid and she should receive the funds.

(iii) This clause seeks to leave £1000 to Rochelle
This gift is certain and offers no ambiguities and so should be honoured in line with Jackie’s will.

(iv) A clause to leave Felicity Lake View.
The validity of this gift is contingent upon certain circumstances. I would need to obtain further instruction to clarify with certainty whether this gift could be valid. To provide an overview, the law explains that generally where the option to purchase was in place prior to Jackie’s death, Lake View is then adeemed. You may wish to look at the case RE  Pearce, Roberts v Stephens (1894)which demonstrates this principle. Ademption is the failure of a named gift as it is no longer held by the testatrix (Jackie), here is a further explanation:
https://www.gov.uk/hmrc-internal-manuals/inheritance-tax-manual/ihtm12083
However, this principle relies upon the necessity that the offer to purchase was valid and so to assess whether the gift to Felicity is valid, further instruction would be required on the validity of the option to purchase granted to Oliver.
(v) A clause to provide the residuary estate to Norman or to Jackie’s grandchildren should he predecease her.
As Norman predeceased Jackie, the general stance under the Wills Act 1837 (WA 1937) section 33 is that the gift will be transferred to the children of the beneficiary. However, Hives v Machin (2017) provides that this can be overlooked as Jackie stipulated other intentions. Consequently, the residuary estate can pass on to the grandchildren. As one of the children is a minor, their share will be held in trust until they reach the age of majority under the Family Law Reform Act 1969 section 1(1). This explained further here:
https://www.thegazette.co.uk/all-notices/content/103941

Residuary estate is defined in the Administration of Estates Act 1925 section 33 as the remaining estate after the costs of administration and the award of named gifts.

The Amendments
There are several amendments made to Jackie’s will by way of additional sums and strikethrough. I would not consider any of the amendments to take effect upon the will. This is because the execution of such amendments must be executed in the presence of two witnesses, confirmed by their signatures under section 9 of the WA 1837. This is reinforced by section 21 of the act which confirms that alterations take no effect unless they abide by the formalities of a will. 

I hope this letter has provided you with some useful guidance. However, should you require any additional assistance, please feel free to contact me further.

Kind regards,
Alisha
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