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Question 1 
… Advise Richard as to what property is subject to the trust. Would it make any difference to your answer if Kathleen left a will which appointed Richard as executor?

The nature of trusts in law is a complex matter, it essentially an equitable obligation that binds the relationship between a person the (trustee) that deals with property (trust property) for the benefit of another person (beneficiaries) and the person who created this relationship is known has the settlor, Sapienza, (2013). In the case provided, Richard is the trustee, and the grandchildren Chloe and Emily are the beneficiaries. Richard being the trustee is obligated to hold the property for whatever specified purpose the settlor, Kathleen has decided. 
For a trust to be valid there must be clear intention from the settlor, the case of Knight v Knight (1940) outlined the following legal certainties that are essential for a valid trust; there must be the certainty of intention, subject matter, and objects, Leaver, (2017). In this case Kathleen’s intention to create a trust was clear when she used imperative language “I hereby transfer the following property to you to hold upon trust for my Granddaughters Chloe and Emily. The use of the word ‘trust’ evidently shows the settlors intentions. Additionally, for a trust to be valid there must be certainty about the objects involved, objects being the beneficiaries. Kathleen’s beneficiaries are clearly stated as being her Granddaughter Chloe and Emily, making this a fixed trust, this means the objects can be determined with certainty at the outset and therefor the trustee must distribute the rights accordingly. 
Like mentioned above, the subject matter of a trust must clear. The subject matter of a trust (trust property) is generally land, money, invested funds, chattels being just a few. In this case the trust property was initially stated as £50,000, Kathleen’s collection of antique jewellery, 100 shares in KiddieCare Ltd and the benefit of her contract with Molly; to clean her household carpets once a year for the next three years. 
The trust property of 100 shares in KiddieCare Ltd, shows clear certainty of intention, from the clarified numbers of shares and the action that Kathleen took by sending her share certificate and stock transfer form to KiddieCare Ltd. In the case of Paul v Constance (1977), the court held that an intention to create a trust can be inferred from the settlors’ actions, Leaver, (2017), in Kathleen’s case her actions have made her intentions very clear. Equally, this was clear when Kathleen gave Richard the code to her safety deposit box which contains her antique jewellery. However, it could be argued that this subject matter is uncertain because relevant information regarding the antique jewellery haven’t been fully specified; what does it contain, how many pieces there are, and which items will be given to which beneficiary. This is corroborated in the case of Re London Wine Co (1986), where it was held that segregation of the items from a bulk is required for the subject matter of a trust to be certain, Chen, (2021). The judge stated:
“I cannot see how for instance a farmer who declares himself a trustee of 2 sheep without identifying them can be said to have created a perfect trust”. Chen, (2021). 
Meaning the subject matter must be completely identified. However, when considering the extrinsic evidence; Kathleen regarded it as ‘My collection of antique jewellery”, therefor any Jewellery regarded as being a part of that collection in the safety deposit box will be subject matter at the outset. 
Similarly, the trust doesn’t specify how Richard should split the £50,000 between the beneficiaries. Again, if there is no clear separation, the trust will fail as seen in Re Goldcorp Exchange Ltd (1995). Where the seller of gold dealt certificates of sale to their customers, but their gold stock was never segregated, Cheng, (2021). Nonetheless, one would assume that Kathleen meant split everything evenly between her two grandchildren. 
Regarding the contract with Molly, this subject matter could be deemed uncertain due to the lack of explanation regarding the benefits of the contract, is a payment required, if so, how much? One could argue that this subject matter is expressed in vague and uncertain terms, meaning the trust will generally be held invalid. This is seen in the case of Sprange v Barnard (1789), where the trust took no effect because the property was not sufficiently, clearly identified, Bray, (2013). It’s evident that the property subject to the trust in the case of Richard and Kathleen is the £50,000, the 100 shares in KiddieCare Ltd and the collection of antique jewellery. It’s important that Richard acts fairly and responsibly towards the beneficiaries and always considers what is their best interests.  
Additionally, Kathleen told Molly that she was transferring the benefit of the contract to the trust, but she took not further action in respect of the trust before her death. If Richard was made executor of Kathleen’s will instead this could have been avoided. An executor of a will has the power to follow through with the persons wishes, Morgan, (2012).  Furthermore, executors of a will have a lot more power and responsibilities than a trustee does, for instance an executor can pay debts, bills, or other expenses on behalf of the settlor, Morgan, (2012). Consequently, in the case of Richard he would have able to fulfil the obligation of performing the final subject matter, being the benefits of the contract with Molly the carpet cleaner. 
Question 2
Advise Trevor and Frank on the validity of these dispositions 
In question two it’s Trevor and Frank have been made Evans executors and trustees. Evans will contain three dispositions. Firstly, it states “My holiday home ‘Waterside Cottage’ to my sister, trusting that she will use it for the benefit of my children”. As mentioned previously, for the court to find certainty of intention they will look at the words used by the settlor, weather they are imperative rather than precatory. Precatory words are merely an expression of hope, they impose more of a moral obligation rather than a legal obligation, which does not create a trust, Leaver, (2017).  Evan saying “trusting she will use the property for the benefit of the children” is quite precatory. This is exhibited in the case of Re Adams and the Kensington Vestry (1884),  where the settlor used the phrase ‘in full confidence’, when leaving his property to his wife that she would do right by the children, the court held that trust had not been created, as they interpreted the statement to be a moral obligation on the wife to use the money to benefit the children rather than a legal obligation to hold the money as a trustee for the children, Chen (2021). In contrast to this court granted the use of the phrase ‘in full confidence’ in the more recent case of Comiskey v Bowring- Hanbury (1905). The court stated that the whole will should be considered not just the mere phase. In Evans case its clear when you look at the will what he means, Smith, (1905).  
Secondly, there is the disposition of “Half of the wine in my cellar to my friend Brian”. Here the beneficiary is clearly stated, however, there is some gaps regarding the subject matter. We are unaware of how much wine is in the cellar overall and what specific wines the settlor wants the beneficiary to have. In the case of Palmer v Simmons (1854), a trust was void due to the vagueness of the subject matter, Simmonds,  (2015)
Lastly, Evan stated in his disposition that “£30,000 to my trustees which they shall distribute amongst such of my former colleagues at the Swansea depot, or their relatives, as they see fit”. A requirement for the certainty of objects is for them to be easily identifiable as well as not too vague, in this case we are unaware of how many employees the trustees will have to sperate the £30,000 between. This is demonstrated in the case of Knipe v British Racing Drivers’ Motor Sport Charity and others (2020), where the importance of beneficiaries being correctly identified in the will is shown, Evans, (2021).
To conclude when there is uncertainty in one are of the trust it can case doubts on other, this is demonstrated in the case of Mussoorie Bank v Raynor (1882). Evans lack of clarity in subject matter and object would prevent the validity of the dispositions, Simmonds, P., (2015). 
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