


European Law – Assignment 2
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Question 1)

When looking at the concept of the ‘relevant market’, firstly, the definition and meaning must be clearly presented and discussed in the contexed of competition law. In competition law, a broad and general definition for the relevant market is that it’s a key element in determining the regulations around different firms competing against each other and allowing the European Commission to apply them. An important thing to note when discussing the definition of relevant market is that the European Commission established a notice on this in 1997. A key purpose of the relevant market is to prevent the abuse of a dominant position, this is when a company attempts to restrict competition and monopolise a market, examples of abuse can be charging what’s considered to be unreasonably low or high prices (bigger competitors making prices too low would make it harder for smaller competitors in the market). When examining the specific regulations, Art 101 TFEU is relevant because it outlines the rules of competition in this area, the significant conditions in Art 101(3) state “it must contribute to improving the production or distribution of goods or to promoting technical or economic progress; consumers must receive a fair share of the resulting benefits; the restrictions must be essential to achieving these objectives; and the agreement must not give the parties any possibility of eliminating competition in respect of substantial elements of the products in question.”
The conditions outlined in Art 101(3) TFEU help uphold the integrity of trading between countries and promote a fairer environment of competition. Art 102 TFEU is also a significant piece of legislation in place in order to prevent the abuse of a dominant position, both pieces of policy help developed the EU Antitrust policy. A case demonstrating the significance of Article 102 is the case of Sealink/B & I – Holyhead [1992], specifically the area of access to facilities and what are considered essential facilities in competition law. The principles of essential facilities were applied for the first time by the European Commission in this case, where an operator of a port (Sealink) was said to have abused their position by refusing access to a competitor. In regards to determining whether or not abuse has affected trade under Article 101 TFEU, in the geographical market trading conditions can differ and there may be instances where the commission makes a rules that there is an unfair market share, for example, the case of United Brands Company v European Commission [1978] demonstrates a violation of regulations and an abuse of a dominant position under Article 86, due to being anti-competitive and having control of around 45% of the EU banana market which was ruled to be a dominant position. The case of Consten SaRL and Grundig GmbH v European Commission [1966] is also a relevant case when examining Art 101(1), Art 101 (2) and 101(3). Highlighting incompatibles with the common market, this case again looks at anti-competitive practices and unlawful agreements made. 
In terms of how market share is calculated, the SSNIP test is a test that helps determine this and also points out any anti-competitive practices such as monopolisations, the formation of “cartels”, collusion, and any other prohibited practices listed in TFEU. Although the European Commission has been involved in high profile cases which have been previously mentioned and is considered to promote fair practices in markets, it is also important to note that the have been some concerns and issues raised with how the European Commission operates. To quote Grant (2013), “the euro crisis has led to the Commission gaining unprecedented formal powers – on the surveillance of economic policies – but further eroded its standing and credibility.” Taking this statement into account, the standard operating procedure of the commission is being scrutinised, and despite these supposed new powers coming into play and being employed by the European Commission, Grant also argues that the Commission plays a subordinate role to the European Council and other governments, whilst other governments accusing the Commission of “failing to prioritise” and “implementing new initiatives too slowly”. 

Question 1 References 
Eccles, R. (2015). Competition law: Access to facilities. Available: https://www.twobirds.com/en/news/articles/2015/uk/competition-law-access-to-facilities. Last accessed 7th May 2021. 
European Commission. (1997). Commission Notice on the definition of relevant market for the purposes of Community competition law. Available: https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A31997Y1209%2801%29. Last accessed 7th May 2021.
European Commission. (1997). RELEVANT MARKET. Available: https://www.concurrences.com/en/dictionary/Relevant-market. Last accessed 7th May 2021.
European Commission. (2020). Guidelines on the application of Article 101(3) TFEU (formerly Article 81(3) TEC). Available: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=LEGISSUM%3Al26114#:~:text=Article%20101(3)%20acknowledges%20that,those%20agreements%20from%20these%20prohibitions. Last accessed 7th May 2021.


Question 1 Case List
Consten SaRL and Grundig GmbH v European Commission [1966]
 Sealink/B & I – Holyhead [1992]
United Brands Company v European Commission [1978]

Question 2)

In order to provide Mary, Nadine and Oscar with the sufficient advice needed for this situation and what rights they have under EU law, the concept of free movement is of relevance and must be presented clearly. A definition for free movement of persons can be found under Art 45 TFEU, stating that workers have the right to move freely within the EU and are protected from discrimination. Also, EU citizenship grants works to move freely and reside freely in member states, which is relevant for an EU citizen looking to do this, in this case, Mary, Nadine and Oscar all have EU citizenship along with national citizenship, in the context of this alone, policy states that they can “live, work and study in any other EU member state” under Art 20 and Art 21 of the TFEU. Regarding the situation involving Mary, Nadine and Oscar, it is permitted that any EU citizen can move to another member state without officially registering their residency, however the requirements are that they must report their presence and they must hold a valid passport. It is also stated that “Family members of EU citizens have the right to accompany or join them in another EU country. They may be asked to comply with certain conditions or formalities”. The requirement for staying longer than 3 months in another member state is that you must go through the process of registering your residency, and people have the right to permanent residency after legally residing in the member state continuously for five years. 
However, EU member states do have the right to expel foreign citizens under certain circumstances, to cite Malowski (2015) “Host Member States are not obliged to provide social security benefits to economically inactive mobile EU citizens who do not fulfil the conditions of Article 14-1 of Directive 2004/38/EC on the retention of the right of residence. They are even allowed to terminate the stay of such citizens if all the material and procedural safeguards are fulfilled.” Additionally, expanding on this information, it is arguable that this is a major hinderance to free movement of persons, and these conditions in order to expel someone must be clearly outlined and applied to Mary, Nadine and Oscar. Art 8 might be of relevance in relation to Nadine’s situation, because Art 8 sets to eliminate inequalities, Art 3 also states that “It shall combat social exclusion and discrimination, and shall promote social justice and protection, equality between women and men, solidarity between generations and protection of the rights of the child.” Applying Art 8 and 3 of the TFEU to Nadine’s medical condition, Mary has a right to citizenship and shouldn’t be denied a fair opportunity at gaining residency. 
Regarding Oscar’s situation, with Art 8 and Art 3 being presented above, the same can be applied here with his mental health condition however given Oscar’s history and being convicted of arson, it is imperative to establish what options are available within the parameters of law and policy previously mentioned. 
To conclude, Mary, Nadine, and Oscar are entitled by EU law to live in another member state and have the right to residency, although EU law might have to be enforced in national courts due to a point of contention with Oscar’s previous history and medical condition, along with Nadine’s condition. But, given that they are Mary’s family members therefore they are entitled to reside elsewhere as stated in Articles previously mentioned. 
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