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Introduction
The concept of consent holds significant legal implications in cases involving non-fatal offences, since it can serve as a determining factor between criminal culpability and exoneration. The concept of consent can be seen as a legal defence or a refutation of “the actus reus or mens rea” (Chisholm, 2021; Dyer, 2019). It is important to note that there are variations in the regulations pertaining to consent between sexual offences and other non-lethal felonies. “The Sexual Offences Act 2003” serves as the governing legislation for matters pertaining to sexual crimes, specifically with regards to consent (Geisinger, 2020; Cross, 2023). On the other hand, consent for non-fatal offences outside the realm of sexual crimes remains subject to the principles established by common law. The focus of this paper pertains to the concept of consent in relation to battery committed against individuals.
Discussion
The inclusion of consent is a fundamental component within the definitions of assault and battery, encompassing both the actus reus and mens rea aspects. In order to establish the actus reus of assault or battery, it is necessary for the apprehension of imminent force (assault) or the act of touching or applying force (battery) to be deemed unlawful (Geisinger, 2020; Henderson, 2021). In cases involving the mental element of assault or battery, it is necessary for the defendant to possess the intention or display recklessness towards the actus reus (Dyer, 2019). Consequently, in cases where the victim provides consent, the occurrence of assault or battery is negated. In the case of Kimber (1983), the defendant (referred to as D) visited a psychiatric hospital with the purpose of visiting a family member (Kimber case law, 1983; publications.parliament.uk, 2023). While situated in the hospital grounds, the individual proceeded towards victim (V), who was afflicted with severe schizophrenia. D engaged in verbal communication with the individual, then guiding her along a specific course, and ultimately engaging in non-consensual sexual contact (Kimber case law, 1983; publications.parliament.uk, 2023). D was found guilty by a jury of committing an offence relating to assault, namely indecent assault. The appellant, D, lodged an appeal on the grounds of jury instructions pertaining to the issue of consent (Kimber case law, 1983; publications.parliament.uk, 2023). The court determined that “the actus reus” of assault or battery encompasses the absence of legality, whereas “the mens rea” encompasses the presence of intent or recklessness in relation to engaging in criminal behaviour (Farah, 2023). The concept of unlawfulness encompasses the absence of permission. In cases when victim's permission is present, defendant’s actions would not fulfil “the mens rea (mental state)” requirement for assault or battery, as defendant would not have had the belief that his actions were unlawful (Farah, 2023).
Similarly, in the case of Slingsby (1995), the individual referred to as V engaged in sexual intercourse with the one referred to as D (Slingsby case law, 1995; Northern Ireland Human Rights Commission, 2021). During the act of sexual intercourse, individual D engaged in the insertion of their fingers into individual V's rectal region, while simultaneously wearing a ring on their finger. D inadvertently inflicted injuries with the ring, which ultimately led to V's demise due to septicemia, a condition characterised by blood poisoning (Slingsby case law, 1995; Northern Ireland Human Rights Commission, 2021). The defendant, D, has been formally accused by the prosecutors of committing constructive manslaughter, which is also commonly referred to as unlawful act manslaughter. In order to establish this offence, the prosecution must demonstrate that the defendant engaged in a criminal act (Northern Ireland Human Rights Commission, 2021). Consequently, they asserted that the defendant's conduct throughout the sexual encounter constituted battery against the victim. The lawyers representing D put up the argument that V provided consent, thereby negating the occurrence of battery (Slingsby case law, 1995; Northern Ireland Human Rights Commission, 2021). The decision was made that the trial judge withdrew the matter from the jury. The conclusion was reached that the defendant, D, did not commit battery as the victim, V, had given their consent. Therefore, this particular case is used as a precedent supporting the assertion that if V willingly agrees to D's physical contact or use of force, it cannot be considered as a battery (Northern Ireland Human Rights Commission, 2021).
Nevertheless, it is important to acknowledge that there are certain limitations to the concept of consent, particularly when it comes to the acceptance of bodily injury. This principle is shown in the Donovan case of 1934 (Donovan case law, 1934; ECR, 1935). In this particular case, the individual identified as D utilised a cane to strike a seventeen-year-old individual engaged in prostitution, with the intention of deriving sexual satisfaction. Two days following the incident, a medical professional conducted an examination and concluded that the individual had endured a “relatively significant physical assault” (Donovan case law, 1934; ECR, 1935). During the prosecution of D, V asserted that she had provided consent. During D's appeal, the court deliberated on the boundaries of consent in relation to bodily damage. It has been established that, as a prevailing principle, the act of causing physical damage is deemed unlawful and cannot be rendered permissible through the expression of agreement (ECR, 1935). In his exposition, Swift J elucidated that: “If an act is unlawful in the sense of being in itself a criminal act, it is plain that it cannot be rendered lawful because the person to whose detriment it is done consents to it. No person can license another to commit a crime…As a general rule, although it is a rule to which there are well established exceptions, it is an unlawful act to beat another person with such a degree of violence that the infliction of bodily harm is a probable consequence, and when such an act is proved, consent is immaterial (Donovan case law, 1934, 207).”
The court recognised that there exist exceptions to this overarching principle. More precisely, it referenced a form of recreation or amusement characterised by a lack of refinement and structure. In his work, Swift J referenced the words of “Sir Michael Foster,” a commentator, who discussed the scenario of individuals who willingly participate in physical competitions, such as cudgel fighting, fencing, or wrestling, that have the potential to result in bodily injury (Donovan case law, 1934; ECR, 1935). The author of this scholarly work highlights two key aspects about these competitions: firstly, the absence of any intention to cause physical injury from either party, and secondly, their purpose as “manly diversions” aimed at fostering strength, skill, and agility, ultimately equipping individuals for both personal and public defence when necessary (ECR, 1935). Due to these justifications, he asserts his inability to deem these exercises as illegal.
Considering these facts the actions of D were “…malum in se [evil in itself]. Nothing could be more absurd or more repellent to the ordinary intelligence than to regard his conduct as comparable with that of a participant in one of those ‘manly diversions’ of which Sir Michael Foster wrote. Nor is his act to be compared with the rough but innocent horse- play…” (Chisholm, 2021, 7). 
In his statement, Swift J underscored two key points: i) D's conduct were potentially meant to inflict physical injury, and ii) these actions were carried out with a goal that the court deemed to be morally objectionable (Chisholm, 2021). In brief, deviations from the prevailing principle that consent cannot be given for bodily damage appear to hinge upon the presence of intent to do harm and the existence of a public policy rationale justifying the permissibility of consenting to such conduct. The exceptions were further elaborated upon in the significant case of Brown.
The contemporary reiteration of the overarching principle can be located in the work of Brown [1994]. The legal proceedings involved the conviction of five individuals who were part of a larger group consisting of numerous males engaged in sado-masochistic gay activities (Giles, 1994). The charges brought against them were in accordance with “sections 47 and 20 of the Offences Against the Person Act 1861,” specifically for causing ABH and GBH respectively (Brown case law, 1994; Giles, 1994). The individuals engaged in discreet gatherings, characterised by uninhibited behaviour, which were subsequently exposed to law enforcement authorities upon the discovery of incriminating video recordings. The behaviours exhibited by the individuals in question, referred to as the Ds, are profoundly repugnant, a sentiment acknowledged even by judges who hold a sympathetic stance towards the Ds (Giles, 1994). The gatherings encompassed activities involving faeces, bestiality, the involvement of a fifteen-year old adolescent, and some individuals inside the group who had succumbed to AIDS, indicating a potential occurrence of HIV transmission (Brown case law, 1994; Giles, 1994). Regarding the convictions under “sections 47 and 20,” it is pertinent to note that individuals within the organisation engaged in acts of physical assault against other members, resulting in injuries to their genitalia inflicted by means of a scalpel, affixing them to boards with nails, and the insertion of fishhooks. During the appeal process, the defendants contended that the individuals involved had provided consent, and so the absence of consent should be considered a crucial component of the offences under “sections 47 and 20” (Geisinger, 2020; Herring, 2023).
The appeal was denied by the House of Lords by a majority vote of 3 to 2 (Geisinger, 2020; Herring, 2023). The ruling established that, as a general principle, the act of causing ABH or GBH cannot be justified on the basis of consent. In essence, it can be argued that individuals, as a general rule, are unable to provide consent for the infliction of ABH or GBH. There exist instances that deviate from the established principle. Individuals have the capacity to provide consent for specific actions that are classified inside diverse unique categories, the exact parameters of which may not be entirely elucidated (Herring, 2023). These activities encompass several domains such as sports, perilous exhibitions, playful behaviour, surgical procedures, body art practises like tattooing and piercing, religious rituals involving flagellation or circumcision, and engaging in behaviours that knowingly increase the risk of contracting sexually transmitted diseases. The act of engaging in sado-masochistic activities that lead to ABH or GBH does not fall inside any legal exception and cannot be legally consented to (Brown case law, 1994).
Analysts have expressed their disapproval of this decision on the grounds that it fails to uphold the liberal tenet of individual autonomy (Chisholm, 2023). Moreover, there is a prevalent belief that the unappealing aspects of the case influenced certain judges to be less open towards the reasons presented by the appellants. Furthermore, scholars and analysts have expressed the desire for the reversal of the Brown decision, particularly in light of the enactment of “the Human Rights Act 1998.” However, it is noteworthy that such a reversal has not materialised (Chisholm, 2023).
Conclusion
The notion of consent is viewed as the primary determinant of proving one’s innocence in many legally viable situations. In the case of battery, in order for actus reus to exist one has to take part in unlawful and forcible touching of another, and mens rea requires either intended or reckless actions. However, in the case where there is consent from the victim, battery can no longer apply. Though following case law such as Donovan [1934], actions like actual bodily harm and grave bodily harm is not possible thus holding the notion of consent for the two instances null and void (i.e. the general rule). Thus, cases of the sort following the general rule as applied in Brown [1994]. 
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