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Task 1
Defamation—Privilege—Qualified—Newspaper and website publication concerning police investigation into alleged corruption by police officer—Article containing details of allegations—Internal inquiry exonerating police officer—Original article remaining on website unaltered—Whether qualified privilege protecting responsible journalism attaching to both publications when originally published—Whether any qualified privilege attaching to website publication continuing after defendant learning of results of police inquiry into claimant. The claimant is a serving police officer, who took an action in defamation against the publisher of a national newspaper ‘The Times’. Following the publication of an article in the newspaper and on the internet regarding allegations of corruption against the claimant. The press and internet article contained information in a press statement issued by the police, and also in addition named the claimant who has not been identified in the police statement and included the details of the allegations made to the police against him. A police investigation was started, with the result that the claimant was moved in the short term from his post, but when after no evidence was found to support the allegations against the claimant he returned to his post. After the decisions of the investigation were communicated to the defendant, the original article continued its website unamend. The defendant depends on, on, inter alia, a protection of qualified privilege which protected responsible journalism when reporting matters of public concern in relation to both the publish and website versions of the article. On a initial issue as to the validity of the defence of qualified privilege, the judge held that both the newspaper and website publications attracted qualified privilege at the time of publication, but that the internet site publication had stopped to be privileged after the defendant learned of the conclusions of the police investigation. The Times newspaper appealed this on the issue of the loss of privilege in respect of the continuing website publication. The claimant cross-appealed against the decision that the original publications were privileged, conceding that the publication of the police statement and the naming of the claimant came within the statutory privilege in section 15(1) of the Defamation Act 1996 but opposing that the publication of the allegations did not attract privilege. The Court of Appeal rejected the appeal and allowed the cross-appeal on the basis that the journalists had failed to take sufficient steps to verify the details of the allegations so that their publication did not constitute “responsible journalism” and did not attract qualified privilege. Westlaw (2021)
Loutchansky v Times Newspapers (2002) According to Mason P (2021) Loutchansky was a international business man of Russia and Israel. Before December 1994, he was a regularly visiting England and had a lot of business contacts there. In December, the Home secretary personally directed him to be banned from UK as he would not be conductive to the public good. The Respondent was an international businessman of Russian and Israeli dual nationality. Before December 1994, he was a regular visitor to England and had many personal business contacts here. In that month, the Home Secretary personally directed his exclusion from the UK on the ground that his presence here would not be conducive to the public good. The Respondent had been challenging that decision ever since. The Times ran articles on 8 September 1999 and 14 October 1999 including material about the Defendant that the Appellants admitted were insulting, stating as they did that the Respondent was involved in Russian crime organisations and money laundering actions. In accordance with the practice of the Times’ web site, these articles had been stored and continued to be available on the internet even after the Respondent’s letter before action of 17 November 1999 and following complaints about the continuing publication of the articles. A qualification was added to the internet on 23 December 2000 in relation to the first article. In relation to these first claims of defamation the Plaintiffs did not attempt to justify the articles.  This was because there was simply no proper evidence to plead even the lesser ground of justification. This second action was brought a year after the first.  It related to the continuing publication of the articles on the internet and was encouraged by the Respondent’s discovery that they were being published without any qualification. The defence adopted was, as in the first action, qualified privilege.  In addition, the Appellants relied on the fact that it maintained on the internet and is publicly available archive of past issues as a service to the general public, both in this country and abroad. The Appellants noticed that the availability of archives on a web site made the position much more acute than is the position with a hard copy since the materials were so much more freely available. 
Contrary to this, the Respondent argued that Article 10 itself recognised that the right of freedom of expression could properly be restricted for the protection of the reputation or rights of others. In this case, the Appellants could have protected themselves by maintaining the articles on the web site but with a suitable qualification. It is not necessary for a newspaper raising a qualified privilege defence along the lines of Reynolds v Times Newspapers Ltd & Or’s [1999] 3 WLR 1010 to establish an honest belief in the truth of the matter published. Simply because Mr Brett (the appellant’s in-house solicitor) made no positive claim of honest belief did not mean that it could be deduced that he had no such belief. The judge’s primary reason for striking out the defence was therefore not well founded. This case raised several issues, but it has been reported only to the extent that it impacts the law relating to the internet. So, the common law rule about publication remains, with its distinction between publishers and facilitators. The Appellants sought to overturn this rule in this appeal. However, the traditional rule remains after the Court of Appeal’s decision. The way out for those keeping such archives is the indication given in the judgment that proper qualification of any defamatory article may, in the proper case, be enough to avoid liability. The important point to take away from this judgment is the vigilance required on the part of newspapers and others who maintain archives. Section 1 of the Defamation Act 1996 to some extent encouraged those who could exclude themselves from the definition of “publisher” to take a “hands-off” method to inspecting material for possible defamation, as the more involved in content you were, the more you could be said to be a “publisher”.  
Task 2 
‘Norton solutions Plc’ should make a claim for judicial review as the judicial reviews not about merits of decisions but questions whether the public body acted legally, rationally and fairly and in this case the ‘PRA’ (Plastics Recycling Authority) did not.  firstly, there not being fair by refusing them on the grounds that there can only be one plastics recycling plant in one area. There is already a plastics recycling plant in Swansea ‘Westcross Plc’ but the PRA have already granted permission for a new plastics recycling plant opposite a nature reserve 3 months prior to this, in the same area Swansea. So how can they say yes to one and not another. Secondly the Norton solutions Plc have evidence suggesting that the plastics recycling plant ‘Westcross Plc’ will not manage the local demand for plastics recycling so that becomes a public law issue its related to exercise of public functions.  It effects the environment as well as the public, Also, the human rights act (1998) a public or private body performing ‘public functions. If ‘Westcross Plc’ cannot manage the local load of plastics recycling, then it would affect and be damaging to the public and environment. ‘Norton Solutions Plc would have a good standing against the ‘PRA’ if they made a claim for judicial review.  Public bodies must not use powers for an ulterior purpose as they did in the ‘Sydney Municipal Council v Campbell [1925]. The Council were forced to have acted ultra vires in relation to compulsory purchase powers. ‘Congreve v Home office’ abuse of power to revoke tv licenses as the government had tried to use their powers to raise the price of tv licenses. These are just a few examples of cases where the public bodies have used their powers wrongly. Rule of law is no one is above it. 
The Nature Reserve Trust (NRT) which are a group that campaigns nationwide on environmental issues also have a claim to make for judicial review, as the public body the ‘Plastics Recycling Authority’ granted permission for ‘LakeRec Ltd’ a new plastics recycling plant to open opposite the Nature Reserve and although the notice for the licence was published in the local newspaper it was not published online or on the site. So, this is breaking The Environmental Protection Act (2019) as it stipulates that all applications made for a licence must be displayed at the proposed site itself, online and in the local newspaper. This meant that most users of the nature reserve were unaware of the proposed recycling plant and could not put forward their concerns regarding its environmental impact. Due to the limited publicity regarding the proposal, the NRT only heard about the decision to grant ‘LakeRec Ltd’ a licence a few days ago. This is not adequate time to be able to voice their concerns so The Humans Right Act [1998] comes along. Also, the ‘PRA’ are acting illegally, by using their powers by granting a licence while not going through the right procedures first. The court has the power to squash it but not change it. A public body acts illegally if it acts beyond its statutory powers. The ‘PRA’ justifies granting the licence saying that it would help promote economic growth in a deprived area. They are not going through all the right channels and exercising its power in a way parliament did not intend.  This comes under Wide ultra vires. Also, there is already a plastics recycling plant in the area and according to their own policies there can only be one plastics recycling plant to an area. They are contradicting themselves. The Nature reserve have a very strong case to bring to the judicial review. Judicial review is a particularly important aspect of the constitutional settlement in the UK. It is a process, a court case, where a judge or judges decide whether a public body has behaved lawfully.
Judicial review is a type of court proceeding in which a judge reviews the lawfulness of a decision or act made by a public body. In other words, judicial reviews are a test to the way in which a decision has been made, rather than the rights and wrongs of the conclusion reached. It is not really concerned with the conclusions of that process and whether those were ‘right’, as long as the right procedures have been followed. The court will not substitute what it thinks is the ‘correct’ decision. This may mean that the public body will be able to make the same decision again, so long as it does so in a lawful way. So, both ‘Norton Solutions Plc’ and ‘The Nature Reserve Trust’ have strong cases to make a claim for judicial review. Stage 1 obtain the courts permission to proceed with claim if granted. It would then go on to stage 2 a full hearing.  The ‘PRA’ have acted illegally by acting beyond its statutory powers, making errors of law. Acted unfairly with their decisions. there are a lot of things that they are doing wrong and that are affecting the public, community and environment and that is breaking the rule of law. No one is above the law.

Reference list 
Masons P (2021) ‘Loutchansky v Times Newspaper’ Available at: https://www.pinsentmasons.com/out-law/guides/loutchansky-v-times-newspapers [Accessed on 8/01/2021] 
Westlaw UK (2021) ‘Flood v Times Newspaper’ Available at: https://uk.westlaw.com/Document/IB50EE200497C11E2BD748BB7D9EC10DA/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad62aee00000176e3bdb4879ba73837&transitionType=SearchItem&listSource=Search&listPageSource=e6b3241d64a28614fd6a509b656b3d2e&list=RESEARCH_COMBINED_WLUK&rank=1&comp=wluk&navId=9B7BBEA7DC3E4618EBA83FE1D68A988D&contextData=%28sc.Default%29 [Accessed on 8/11/2021]

image1.png




image2.png




