DURESS AND UNDUE INFLUENCE – SUMMARY
1. Duress was originally based on threats of physical violence, but the modern doctrine simply requires:
· Pressure amounting to compulsion of the will of the victim; and
· That the pressure was “illegitimate”, taking into account the nature of the threat and its purpose.

2. A threat to commit a lawful act can, in some circumstances, constitute unlawful duress.
3. In relation to compulsion of the victim, cases on economic duress suggest that the court should ask:
· Did the victim protest?
· Was there an alternative course open to the victim?
· Was the victim independently advised? And
· Did the victim take steps to avoid the agreement after entering into it?
4. Duress renders a contract voidable, not void.  Therefore, the party subject to duress can rescind the contract.
5. Equity recognizes that contracts may be set aside for “undue influence”.
6. Undue influence may be:
· Actual;
· Presumed.
7. For undue influence to be presumed there must be:
· A relationship which gives rise to a presumption of influence;
· Something about the transaction which requires explanation.
8. Influence will be presumed:
· Irrebuttably in relation to certain relationships (eg solicitor/client, doctor/patient, parent/child);
· Rebuttably, where there is evidence that a particular relationship has involved one party having trust and confidence in the other (eg spouses).
9. Where a loan is secured by a person who is not in a commercial relationship with the debtor, the lender is put on notice of a risk of undue influence.
10. The contract of security will, in such a situation, be liable to be set aside if there has been any undue influence or misrepresentation by the debtor, unless the lender has taken certain steps.
11. The remedy for undue influence is rescission.  This remedy will be lost if:
· Restitutio in integrum is impossible; or
· The contract has been affirmed; or
· There has been delay in seeking the remedy; or
· Third party rights would be affected.
12. English law does not recognize any general principle of “unconscionability” as a basis for setting aside contracts.
