Guidance - How to answer questions on easements and freehold covenants

Easements
When answering a question on easements, it is often helpful to draw a diagram in a scenario based question on easements. E.g. to assist with understanding which are the dominant and servient tenements on the facts of the question and, if relevant (sale of part), which area is retained by the seller and which one is sold to the purchaser.
 
You need to ascertain which areas of land are the dominant and servient tenements in relation to each easement.  It may be the case, if there are two or more easements, that the dominant and servient tenements may be different for different easements.  If this is the case, it may be of particular importance when consideration is given to acquisition of the easements via implication.
 
The basic structure in this topic area is:
 
1. Applying the criteria in Re Ellenborough Park, is the right in question capable of being an easement or is it simply some form of personal right, E.g. a licence; 
 
1. If it is capable of being an easement, has it been created or acquired as such?


Freehold Covenants
Questions on freehold covenants can take the form of a scenario based question or an essay based question.  There are clear problems surrounding enforceability of freehold covenants which you will need to understand to competently deal with either type of question. The main issue surrounds the difficulty in enforcing covenants, especially positive ones, against successors in title of the original covenantor.
 
When approaching a scenario based covenants question remember that even when considering negative covenants, if the servient land has changed hands then it is only in equity that any potential redress is available to the person(s) who own the dominant land.

You need to look at each of the points raised in the scenario in turn and answer accordingly. 

I am looking for you to apply to the law to the facts of the case. Think like lawyers!

I hope this helps and you can only do your best.


