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This document has been prepared at the request of Oliver Jones to outline the facts of the case and the potential liability of the client before the commencement of trial. 

Introduction to Case
William Brown (28) was arrested and subsequently interviewed at Swansea Central in relation to a complaint of two counts of theft with a total value of approximately £3000. He is the former Bar Secretary of the local Rugby Club where his duties included ordering stock and stocktaking, paying suppliers, and checking and banking takings. Mr Brown is of previous good character and has no previous convictions and is a serving member of the Territorial Army. He is currently a postgraduate student at UWTSD where he is working towards achieving his PGCE and his personal income is approximately £12,000 per annum. He also has an inheritance of £50,000 from his late grandmother. He has been charged for the two counts of theft and is currently on unconditional bail to attend Swansea Magistrates’ Court in two days’ time, where he intends to enter a plea of <Not Guilty> to all charges. 

Charge 1: Theft of an unspecified value of cash, contrary to the Theft Act 1968
Charge 2: Theft of 10 cases of wine and 2 cases of gin, contrary to the Theft Act 1968

The management at the club contacted police when they realised that cash was missing from the takings after a Beer Festival at the club. Also discovered missing were 10 cases of wine and 2 cases of gin which appears to have been concealed by falsified accounts. The client was arrested in this matter as he was responsible for the bar management at the club, and it is believed that he is the only person with access to the accounts to conceal the thefts.

Definitions of Key Terms Within the Theft Act 1968
The first place to start would be the substantive legislation for this offence and break down the facts of the case to see if the threshold for the actus reus and mens rea for the offence is met. If this cannot be established the prosecution will fail, and the charges will be dismissed. 

s1(1) Theft Act 1968 states that “A person is guilty of theft if he dishonestly appropriates property belonging to another with the intention of permanently depriving the other of it.” 

s1(2) “It is immaterial whether the appropriation is made with a view to gain or is made for the thief’s own benefit. 

The Act does not give an explicit definition of “dishonestly”. It does however, stipulate conduct that is not considered dishonest. The Act says:

s2(1a) A person has not acted dishonestly if they feel they have a right to deprive the other person of it.
s2(1b) A person has not acted dishonestly if they feel the other party would give their consent to appropriating their property. 
s2(2) A person’s appropriation of property belonging to another may be dishonest notwithstanding that he is willing to pay for the property. 

Section 3 of the Theft Act defines “appropriates” as:

s3(1) Any assumption by a person of the rights of an owner amounts to an appropriation, and this includes, where he has come by the property (innocently or not) without stealing it, any later assumption of a right to it by keeping or dealing with it as owner.
s3(2) Where property or a right or interest in property is or purports to be transferred for value to a person acting in good faith, no later assumption by him of rights which he believed himself to be acquiring shall, by reason of any defect in the transferor’s title, amount to theft of the property.

s4(1) Theft Act 1968 states that “Property” includes money and all other property, real or personal, including things in action and other intangible property.

Section 5 of the Act describes what is meant as “belonging to another” in great detail, but for this matter the appropriate parts of the legislation which are appropriate in this case are:

s5(1) Property shall be regarded as belonging to any person having possession or control of it or having in it any proprietary right or interest (not being an equitable interest arising only from an agreement to transfer or grant an interest).
s5(3) Where a person receives property from or on account of another and is under an obligation to the other to retain and deal with that property or its proceeds in a particular way, the property or proceeds shall be regarded (as against him) as belonging to the other.

Section 6 of the act deals with “intention” and defines this as:

s6(1) A person appropriating property belonging to another without meaning the other permanently to lose the thing itself is nevertheless to be regarded as having the intention of permanently depriving the other of it if his intention is to treat the thing as his own to dispose of regardless of the other’s rights; and a borrowing or lending of it may amount to so treating it if, but only if, the borrowing or lending is for a period and in circumstances making it equivalent to an outright taking or disposal.




Actus Reus and Mens Rea Considerations
To establish the AR for this offence, you need to look more closely at the physical elements of the case and there are three key points which are:

a.) Appropriation
Basically, appropriate means to take but the act of theft includes more than just taking an item, it includes taking the legal rights of the owner of that property and acting as though they are the legal owner. It is important to note that for property to be appropriated not all the rights of the owner have to be assumed, this can occur with just one right being assumed. In this case the client would have appropriated the property when he made the decision to take it and use it as his own for his own benefit. The client took the property knowing he had no legal right to do so. 

b.) Property
Property is defined above, and in this case the property is clearly established as the cash and the stock. Although the client had possession and control of the property in question he had no proprietary rights to it. He received the cash from customers, and he received the stock from the supplier, and he was under an obligation to deal with that property in a specific way. He was expected to take the stock and store it in a designated place until such time it was needed. With the cash he was expected to check to ensure the correct amount of cash was there and make a record of this in the form of accounts, he was then expected to deposit those takings into the club’s business bank account.

c.) Belonging to Another
It has been established that the property belonged to the Rugby Club and the management of the club. The client in this case had no legal rights to take that property and he would have understood this to be the case. 

To establish the Mens Rea you have to consider what the client was thinking at the time of the offence ad to do this you must consider the following:

a.) Dishonesty
In order for the offence of theft to be committed the client must have been dishonest in his conduct. He would have been dishonest in the fact that he knew he did not have the right to deprive the owner of the property. He would have also known that the owners of the club would not have given their consent for him to take the property, this was evident by the fact that he allegedly concealed the theft by faking the accounting. Even if he offered to pay for the goods after the fact, his conduct would still be considered to be dishonest. 

b.) Intention to permanently deprive the other of their property
Following the statutory definition, the client would have had the intention to commit the theft at the time when he decided he was going to take that property and assume the rights of the owner. The intention of theft would also be backed up by the actual act of appropriation because this would have been the point where the intent was exercised, and the offence was actually committed. He may have intended to do this before but backed out for whatever reason. It is because of this that a person cannot be convicted of theft on intention alone. 

Conclusions and Sentencing Considerations
This case would be considered an offence of General Theft.  This would not be considered as Robbery as the client used no force during the theft. He was advised via telephone at Swansea Central before the police proceeded with interview. After referring the case to the CPS, it was decided that there was enough evidence to charge him for both of the offences. For someone to be convicted of this offence the threshold would need to be met by meeting the criteria outlined in the previous section. The offence of Theft is triable either-way and because it his first known offence it will likely be dealt with in a Magistrates’ Court but, because of the value of the theft overall they may refer the case to be heard at Crown Court. Another fact they will seriously consider is that he was in a position of trust and stole from his employer – this will be an aggravating factor of the case. 

After reviewing the latest guidance from the Sentencing Council, the maximum sentence that can be handed down is a seven-year custodial sentence, but due to this being his first offence it is likely that he will receive something such as a Conditional Discharge or a Fine with a Compensation Order and Court Costs – if the Magistrates’ Court decide to accept jurisdiction of the case. If the matter was to be heard in Crown Court, it is more than likely he would receive a sentence which could have still been handed down in the lower court but then his Court Costs would increase. When considering their decision, they will consider the level of harm the victim suffered by way of a Victim Impact Statement and in Crown Court they will more than likely ask the victim to take the stand to testify against the client.  Before any sentence is handed down the court will have reviewed the facts of the case and all witness statements and they would likely ask the Probation Service to intervene to conduct a pre-sentence report. 

Before the court passes sentence you will have the opportunity to offer a plea in mitigation where you can discuss the client’s previous good character and that he has no previous convictions and has always been a law-abiding citizen. He has worked hard all his life and managed to achieve his degree, and now he is working hard as a postgraduate student to achieve his PGCE teaching qualification. This offence shows that the client had a lapse in judgement and after this hearing it is unlikely that he would go on to reoffend. He is extremely remorseful for his actions and understands that his conduct was not that of a reasonable, right-thinking member of society. If the offence was that of a low value amount of goods through Shoplifting then as a first-time offender he would have been given a Caution after being charged in custody and the case would not have reached the courts.

With regards to payment, he is on a low income so would most likely be granted Legal Aid for a trial in a Magistrates’ Court and if this application were to fail then he would be able to apply direct to the court for a Representation Order. If the case went to Crown Court then depending upon who was representing him then he could claim via the Crown Court Defence billing tool for either Advocates’ or Litigator’s Graduated Fee Scheme. In this instance all his assets would be considered and if he exceeded the threshold then he would be liable for 30% of his legal fees. 

References on next page. 
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