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To: Management Team 
From: HR Manager
Please find below the advice requested for the various situations and questions that have been presented. 

Is this a TUPE transfer?
The term TUPE stands for Transfer of Undertakings (Protection of Employment) Regulations 2006 (CIPD, 2022). A TUPE transfer can take place when one organisation, or some of it, is transferred from one employer to another. This can also happen when a service is transferred to a new provider, when one company takes over an existing contract that is already in place (Acas, 2021). 
In this case, with the team of 15 employees from Illuminate, the type of TUPE transfer that would take place if this were a transfer is a service provision change. This form of TUPE transfer happens when employees of the business automatically transfer to the new business if there is a change in the service provision (CIPD, 2022). It could be seen that as Big Business Ltd are wanting to move to a new system whereby the employees are working on both the production equipment and the general electrical fixing, the service provision changes arise from bringing the work in house. This is because there will no longer be a contract with Illuminate as the employees would be part of BBL. This form of TUPE transfer is more likely to happen within organisations that are labour intensive (CIPD, 2022). 
However, this may not be a TUPE transfer situation as TUPE cannot be applied if the activities that are being undertaken by the employees are not ‘fundamentally the same’ (The Transfer of Undertakings (Protection of Employment) Regulations, 2006), if changed too much then a TUPE transfer may not be applicable. Therefore, looking at the activities that are going to be carried out by the Illuminate employees, it could be said that undertaking work on the production equipment that is the role of BBL’s specialist electrical engineers, strays too far from their current activities. 
After looking over the case, it is rather likely to be a TUPE transfer in this situation, and one that is a service provision change. This is because there is an organised grouping of employees involved and they are providing a service to BBL from Illuminate that originally was not part of a short-term contract as the employees spend 85% of their time at BBL sites (Acas, 2016). Work will have to be done on the employees who are transferring over to ensure that they received the correct training to undertake the new expectations within their roles.  
What legal obligations do Big Business Ltd, and Illuminate have?
If the TUPE transfer does take place there will be legal obligations that BBL will have to ensure they are following. These obligations include: 
· The previous employment start date of the employee is protected by the employment protection legislation, preserving their length of service (CIPD, 2022).
· BBL will become responsible for any outstanding holiday entitlement or holiday entitlement that has been carried over from previous years (Acas, 2021). As Illuminate offers what appears to be more holiday entitlement than BBL, it is likely that the 15 employees will have entitlement to transfer with them which has to be considered.
· If there are outstanding bonuses that have not yet been paid, BBL will become liable to pay these (Acas, 2021). Illuminate offer their employees a profit share scheme, depending on when this is paid and the date of transfer, this will become a payment BBL will have to make. 
· The pension that the Illuminate employees have saved into is to be protected, however, BBL does not have to contribute an identical pension like the previous employer had done (Gov.UK 2021). 
Additionally, Big Business Ltd will have to be aware that any liabilities from the previous employer now fall within the obligation of themselves, for example any underpayments, discrimination or personal injury claims transfer too (Pinsent Masons, 2021). 
There will also be legal obligations that Illuminate has to ensure that they are following if there is a TUPE transfer to take place. These obligations will include: 
· Illuminate will have to ensure that they are making PAYE deductions from employees wages up to the date of transfer (reference lecture notes
· They will be responsible for any criminal liabilities that have happen before the transfer takes place, these can be situations such as a breach of health and safety laws (reference lecture
· Illuminate will have to provide BBL with the employee liability information within 28 days of the transfer. This information will provide BBL with the details of the employees that are transferring such as any their written terms, any disciplinary or grievances that have happened within the last two years, and any collective agreements (Acas, 2021). This information must be up to date, accurate and provided to BBL in a secure way. 
Both Big Business Ltd and Illuminate must inform the employee representative or the trade unions key information before the transfer can take place. In this case, the IWU and the Federation of Electrical Workers would have to be informed of the fact that the transfer is happening and the reasons for this. Both organisations must inform of when the transfer is going to take place and how it is going to affect them (Gov.UK, 2021). If this information is not passed on to the trade unions, both organisations can be penalised as a result. 
Part 2: 
Redundancy advice and selection issues:
After reviewing the situation being proposed in reducing employee numbers by 23, the advice that can be given is to suggest that the redundancy situation this would fall into is the diminished requirements of the business for work of a certain kind. It is this situation as there is the same amount of work to be done as all employees are partaking in general fixing matters and working on the production equipment, however as the employees are proving to be efficient at these roles, fewer employees will be needed to do the role. In addition to this, the work has to be completed and is needed but combining the roles as meant that it has been able to be absorbed by the creation of the combined role (Sheppard, D 2021, Lecture: TUPE).  
As a TUPE transfer has been made for 15 of the 45 employees, Big Business Ltd will have to ensure that these employees are treated in the same way as the other employees who have worked for the organisation longer. It should be noted that employees are to also be selected in a fair way that does not disadvantage the employees who have transferred from Illuminate (Acas, 2021). 
There are fair selection criteria that must be met when deciding the employees who are going to be made redundant. These reasons include: 
· The employee’s standard of work and performance 
· The employee’s skills and qualifications 
· The employee’s attendance record 
· Any disciplinaries that the employee has had
It must be advised that when selecting the employees for redundancy, they can be selected based upon their length of service under last in, first out, however, only if it is justifiable (Gov.UK). If it cannot be justified it can be indirect discrimination if it impacts one group of employees more so than another, for example if a number of the employees are younger and joined last it could impact this group. As IWU is pressing for last in, first out to be used on the employees that transferred from Illuminate, using this method could possibly allow these employees to try and bring an indirect discrimination claim.
 Additionally, the use of the last in, first out selection method can be used when the employee’s facing redundancy have less than two years continuous service (Avensure, 2022). Due to the TUPE transfer that has taken place, the employees under the FEW union membership will continue their service time from Illuminate into BBL, meaning that their total service time could be longer than the 9 months stated. Therefore, in this situation it is not viable to use this method of redundancy selection alone, and other selection methods will have to be considered. 
There are also alternatives that can be offered instead of compulsory redundancy, employers have a duty to consider the different options that are available. In this case, there could be voluntary redundancy or early retirement applications available to allow those who wish to take these options to do so (Lewis and Sargeant, 2020, p.292). This could also reduce the numbers that have to be selected by the management team, creating an easier process. 
Conducting a legally compliant and fair redundancy process: 
Big Business Ltd will have to ensure that the redundancy process, if one is to go ahead, is legally 
compliant and fair on the employees affected. To ensure that the process is legally complaint there are several steps that have to be taken. These steps include: 
1. Making sure that there is a legitimate reason for the redundancy. 
As BBL has identified that there is a legitimate reason as there is no longer a need for so many roles to complete the work the employees are currently doing. 
2. As the redundancy has been decided it is needed, BBL will have to check that it has a redundancy policy in place to follow. It should also check to see if there is a collective agreement in place with both FEW and IWU trade unions (Acas, 2021). 
3. The fair redundancy process includes consulting the employees who are affected. 
As there are 23 employees who could face redundancy, BBL will have to make sure that is collectively consults these employees. It must be advised that the Redundancy Payments Service before the consultations can start (Gov.uk, 2021). To ensure the process is legal, within this consultation enough information must be provided to allow the employees to consider the decision being made. The date of the redundancy must be provided, stating at what point termination ends. Once the consultation is complete redundancy notices should be issued. 
4. A pool for selection should be identified. 
This pool has already been identified for BBL as it consists of the same group of employees who are undertaking the same form of work. It is important that all employees who carry out both general fixing matters and work on the production equipment are included in this pool as if this pool is not considered carefully, the redundancies will be legally unfair (CIPD, 2021). 
5. Scoring and consultation meetings 
BBL will have to ensure that when scoring the employees who might be made redundant that the selection criteria is used, this can consist of factors such: 
· The employee’s performance 
· Length of service 
· Absence 
A weighting can be added to these factors to generate a total score to give an indication of what section is the most important (Sheppard, D 2021, Lecture: Redundancy). If subjective scoring is also used it must be noted that this could be viewed as unfair. 
6. Meeting to confirm the outcome 
If an employee has been selected for redundancy a meeting will have to be held with them to explain and confirm the decision that has been made. Within this meeting the employee should be notified of any other employment options that are available within the organisation, their redundancy payment calculations, the notice of contract termination and the time off that can be taken to look for alternative employment (Davidson Morris, 2020). 
7. Appeal 
This stage is not part of a legally compliant redundancy; however, it is noted by Acas that this is recommended in order to make the redundancy process fair. BBL is able to invite the employee to an appeal meeting if they require one with a trade union representative (Sheppard, D 2021, Lecture: Redundancy). The appeal will then look at fairness and the process, if unsuccessful the management team should write to the employee to confirm the decision. However, if successful, the employee should be given their position back and back paid from the date of dismissal (Sheppard, D 2021, Lecture: Redundancy). 
Part 3: 
Options available when seeking to change terms and conditions:
When seeking to change the terms and conditions of a contract it is common for the contract to change when there is an agreement between both the employee and the organisation, without this agreement it can be difficult to change (NI Direct, 2021). If the terms and conditions of the employees are to be changed then BBL will have to consult with the employees and their trade unions, in this case FEW and IWU would both become involved in the consultation. The reasons for the change of the terms and conditions would have to be expressed to the employees as attempting to add greater flexibility may become an issue for a number of employees. 
It must be advised also that Big Business Ltd has 15 employees who are protected under TUPE, therefore their terms and conditions are protected and cannot be changed to a position whereby they will be worse off, their situation can only be enhanced (Simpson Millar, 2021). In addition to this, as there are more than 20 employees’ terms and conditions attempting to be amended, considerations for collective consultation will again have to be made from the start as per the Trade Union and Labour Relations (Consolidation) Act (1992).
The main options that are available to an employer when requiring the change to their employees’ terms and conditions for an identified reason are as follows: 
1. It is agreed upon by both employee and employer
2. [bookmark: _Hlk96542858]Terminate the existing contracts and offer re-engagement 
3. Impose the changes 
4. Reliance on collective agreement 
(Harper James, 2020).
The clause within the terms and conditions: 
The clause that is within the appointment letters at present can be classed as a variation term. This can allow organisations to make changes to the terms and conditions if there is a good reason for doing so. However, this term has to be used specifically and in a way that does not negatively impact the employees. For example, an employee working for BBL that is based in Cardiff and is told they are required to be flexible in working at the location in Portsmouth can be seen as not practical. This is because they are not going to be within a reasonable commuting distance. 
In the case of BBL, the clause that has been used has been worded vaguely, by using the phrase ‘time to time’ to explain how and when changes cannot be used as a way to implement new terms and conditions as it is unreasonable (NI Direct, 2021). When a contract is created between the employer and the employee, it is implied that within this contact that there will be trust and confidence between both parties, and that the employer will not act unreasonably towards the employee (reference lecture).
If the case of Bateman v ASDA is considered as a comparison, ASDA was able to make amendment to the changes of the employee terms and conditions under the reasoning that they specifically set out within the clause what they were able to change and that they employees accepted this clause (Russell-Cooke, 2016). The clause stated ‘…reserved the right to review, revise, amend or replace the contents of this handbook, and introduce new policies from time to time reflecting the changing needs of the business’ (Russell-Cooke, 2016). This shows that including a carefully worded clause within the contract of employees can allow for such changes. Therefore, it would be advised that BBL does not proceed with the changes to the terms and conditions as the vague clause that has been issued does not help management and can potentially lead to more issues being created. 
The advantages and disadvantages of the above options: 
The first option identified was that the change to the terms and conditions are simply agreed upon by both employee and employer. These changes can be communicated to the employees in witing or spoken to them, although it must be noted that written can help prevent any later disputes (Crossland, 2021). This would make the process of making the changes simple as both parties agree to the changes, meaning that they could be implemented quickly, and all employees will now have the flexibility. However, this option is going to prove unlikely in the situation of BBL as the employee survey revealed that there is hostility towards the change, therefore, making this an unlikely outcome. 
The second option identified was to terminate the existing contracts and offer re-engagement. This would achieve the aim with gaining some employees on the new contacted terms, the new contract would have to start as soon as the old one comes to an end (Crossland, 2021). This option may be accepted by some employees; however, a claim could still be brought against BBL by some employees for an unfair dismissal (CIPD, 2021). The process can also be long due to the fact that more than 20 employees are involved there will be a need for consultation with trade unions to try and reach an agreement. Additionally, this could cause the organisation to lose more employees as they do not have to accept the new contract which could impact the business further (King, 2021). 
The third option of simply imposing the changes would mean that the organisation is in breach of the contracts, however the employees may continue to work under the new imposed changes through the continuation to work without protest (Crossland, 2021). Although this does mean that the changes have been implemented the employees are then able to refuse to work under the new conditions, resign and claim constructive dismissal and take a case to the employment tribunal (Gov.UK, 2021). 
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