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1. Explain the purpose of employment law and outline the role played by the tribunal and courts system in enforcing employment law. 

1.1
As defined by CIPD (n.d.) the purpose of employment law is to regulate the relationship between an employer and employee. It sets out the expectation of an employee, including what an employer can ask an employee to do. Importantly it also clarifies employees’ rights at work. Within the UK, employment law is one of the fastest changing laws, with a steady increase to legislation over the past 50 years. (Daniels, 2019, p.1) UK employment law is formed in three places, 1) in parliament, this is where statutes are passed, and this forms most of employment law. 2) Common law, where a decision has been made by a judge, and 3) through European Union institutions. (CIPD, 2019) 
According to Taylor and Wilkinson (2016, p. 26), the argument in favour for extensive employment law supports the desire to enhance social justice. Although in a perfect world there would be an equal balance of power between an employer and employee, this is not reality, however having employment law ensures the scales do not tip too far either way. It deters employers from treating employees unfairly or exploiting their power unreasonably. Without legislation, minority groups could be at risk from being treated differently and having fewer opportunities. Trade Unions would likely be powerless without the backing of legal support, meaning less support for their members.
It is also important to address the economic argument for employment regulation, having an appealing workplace attracts employees, allowing employers to hire the most skilled staff who may have chosen to take early retirement or work in another country. On the other hand, the main arguments against extensive employment regulation is around the economy. It is believed that strict regulation increases unemployment, in turn, slowing economic growth due to employers having to be risk adverse when choosing to employ some staff. It is believed that due to the cost burden of employment law to a UK employer, they become less competitive than rivals in other countries. Taylor and Wilkinson also argue that there is potential for employment regulation to hurt the people it is intended to protect. For example, employers being deterred from employing females of childbearing age in case of future claims due to the extensive employment rights they have. 
Interestingly, according to a CIPD survey (2017) which surveyed 508 senior HR professionals and employers on their views and practices in relation to employment law, 34% of respondents believe there is too much legislation which is a major barrier to implementing employment law. 
1.2 
According to the CIPD (2019) ‘In the UK most employment law is categorised as 'civil law' or 'private law', meaning that it’s enforced as a result of one party (the claimant) suing another (the respondent) either for compensation or some other remedy in a civil court.’ The claimant is the person who brings the claim, this is normally a current employee or worker, a former employee or worker, or an unsuccessful job applicant. Allegations of a breach of law from the respondent are brought through the courts system by the claimant. The respondent is the current or former employer, their role is to defend their case. (Daniels, 2019, p.15)
Although employment law is primarily governed by civil law, it is important to note that there is some criminal law that relates to employment matters, for example breach of Health and Safety compliance, or immigration legislation. Such criminal matters are usually brought to the Magistrates Court, unless more serious which may go straight to Crown Court. 
In relation to civil law, the civil court system is based on a hierarchy (See Fig.1 for Employment Court Hierarchy) which allows a losing party to appeal their case to a higher court if they can show grounds to argue that the lower court has misapplied or misinterpreted the law in some way. If the appeal is successful and a higher court makes a ruling on a legal principle, that then becomes a binding precedent. This means that all lower courts must abide by the new precedent when similar cases are subsequently submitted. (CIPD,2019)
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Most employment disputes within civil law will be resolved through an Employment Tribunal, however it’s important to note that some cases depending on the legal matter and the compensation being sought, will go straight to the High Court or the County Court to be heard. For example, a wrongful dismissal claim seeking compensation over £25,000 will not be heard at an employment tribunal, instead will go straight to the high court or county court. (Daniels, 2019, p.7). 
Employment Tribunals (formerly known as industrial tribunals) were created in the 1960s by the Industrial Training Act 1964, initially to deal with appeals by employees against industrial levies, however, the remit of the tribunals has grown over time, and they can now hear over 80 different types of claim. 
Figure 1.2. Process of the Employment Tribunals.


As shown above the process starts by a claimant making contact with the Advisory, Conciliation and Arbitration Service, known as ACAS to discuss their grievance and provide details of the respondent. Early Conciliation is where an agreed settlement is made between both parties without needing a claim to be submitted to a Tribunal. If either party refuse the early conciliation process, an ET1 form will be submitted to the Employment Tribunal by the claimant no later than 3 months of the alleged incident occurring. The ET1 will be processed by the office and an ET3 will be sent to the respondent for completion and return within 28 days. A preliminary hearing may be arranged to address any points that need resolving prior to the full hearing. Following this a date will be arranged for the hearing where an employment judge (potentially a panel) will hear both parties and any witness statements before making a decision. Both parties then have 14 days to ask for a reconsideration or 42 days to lodge an appeal. (Gov.UK, n.d.) 


2. Summarise the main principles of discrimination law in relation to recruitment and selection and explain how contracts of employment are made. 
2.1 
When carrying out the recruitment and selection process, employers need to ensure they treat all job applicants equally and fairly to lower the chance of any potential discrimination claims being brought by potential candidates. The Equality Act 2010 makes it unlawful for job applicants to be discriminated against because of a protected characteristic, these include, age, disability, gender reassignment, marriage and civil partnership, pregnancy and maternity, race, religion or belief, sex and sexual orientation. (CIPD, 2017) 
Daniels (2019, P.114) outlines the six forms of discrimination as direct, indirect, associative, perceptive, harassment and victimisation. 
Direct discrimination is where one applicant is treated less favourably on the grounds of a protected characteristic. For example, not offering a woman the job, simply because she is a woman. In the case of direct discrimination, no defence can be heard. If it is found that on the balance of probabilities direct discrimination has occurred, this will be seen as unlawful with the employer having no opportunity to justify its actions. Although according to Xpert HR (2020) there are exceptions to this rule, including the protected characteristic of age or in a situation where having a particular protected characteristic is an occupational requirement. 
Indirect discrimination is when an employer has a provision, criterion or practise in place that is discriminatory in relation to a protected characteristic. (Taylor and Wilkinson, 2016, p.29-30) For example, citing on a job advert that a candidate must have a certain time period of experience, this could be seen an indirect age discrimination as a younger candidate may not have as much time experience but may still be the best candidate for the role. Xpert HR (n.d.) explain that employers do have the opportunity to justify the use of a particular provision, criterion or practise as long as they can evidence that it is a ‘proportionate means of achieving a legitimate aim’. 
Employers need to be aware of additional obligations with any disabled candidates. Under s.20 of the Equality Act 2010 employers have a duty to make reasonable adjustments to any provision, criterion or practise that they apply, also to any physical feature to their premises that provides a substantial disadvantage to a disabled candidate. An auxiliary aid is to be provided if reasonable, where a disabled person would be put at a substantial disadvantage when compared with candidates who are not disabled. 
2.2 
There are three types of employment status for those working within an organisation, these include, Employee, Worker and Self-employed. (Daniels, 2019, P. 40) It is extremely important to establish the employment status as each status has different employment rights within law. Section 230 (1) of the Employment Rights Act 1996 defines an employee as ‘an individual who has entered into or works under a contract of employment’. An employee will have the most legal protection in law compared to the other employment types. Within the same Act in section 230 (3) a worker is defined as ‘an individual who either works under a contract of employment or works under any other contract where that individual agrees to personally perform work or services for another party.’ Workers do not have as much protection in law as an employee, however, has more than self-employed people. 
To determine if an employment status has been established correctly, the courts developed various tests. According to Daniels (2019, p. 16) the most typical tests used today are the multiple test, this looks at a number of factors including substitution, i.e. can the worker send another person to do the work for the employer on their behalf? and the mutual obligations test, this looks at whether the employer has to provide work and whether the worker has to take the work that is offered. 
As defined by CIPD (2020) a contract of employment is ‘a legally binding agreement between an employer and employee’. An employment contract can be in writing or agreed verbally and can consist of a mixture of express and implied terms. Express terms are those that have been agreed between the employer and employee and cannot diminish statutory rights. Implied terms may not have been agreed by both parties, however, can be incorporated through collective agreements, statue, custom and practise, the courts and work rules. (XpertHR, n.d.)
Sections 1-7 of the Employment Rights Act 1996 set out the essential elements for the written statement of particulars. Important changes to this legislation came into effect on 6th April 2020, these include, the right to have a written statement on day one of employment and that workers will also be required to be given a written statement of particulars. 
3. An organisation is planning a major reorganisation which will involve moving some staff to other sites and outsourcing a major function to a sub-contractor. 
a) Outline when and how contracts can be changed lawfully
b) Explain briefly the main requirements of redundancy law
c) Summarise the main requirements of the law on business transfers

3.1
As mentioned above, a contract of employment is a legally binding document, therefore an employer has no lawful right to vary the contract terms, without first gaining the agreement from the employee. Should an employer make the changes, without prior agreement, they will be in breach of contract and open the floor for employees to claim constructive dismissal and/or unlawful deductions from wages, if there is an effect to pay. (ACAS, n.d.). 

Consultation is the lawful process used to communicate and discuss planned variations to contracts, it is hoped that agreement is made at this stage, however should an employee not agree, yet continue to work under the proposed changes for a period of time, without protest, this can be seen as acceptance of the changes through their actions. Including a flexibility clause within the contract that allows employers to make reasonable changes in line with business needs, is another way to make changes outside of consultation. However, according to Personnel Today (2016) ‘the right to vary the terms of a contract must be clear and unambiguous and employers must exercise flexibility in a contract in accordance with mutual trust and confidence’. They go on to state that this type of clause will not necessarily give the employer the right to make continuous changes. 

Another approach to varying contracts lawfully is through collective agreement, providing this has been stated in individual contracts. Finally and as a last resort, should a change not be agreed through any of the above approaches, an employer can dismiss and rehire the employee on the new terms and conditions, although it’s important to note that this comes with risks if the employer has not acted reasonably. (Taylor and Wilkinson, 2016, P. 32) 

3.2

When the decision has been made that there is no alternative than to undertake redundancies there are requirements an employer must follow. Firstly, the need to identify the number of redundancies that are required. The number of employees affected will determine the collective consultation time frame. These are set within the Trade Union and Labour Relations (Consolidation) Act 1992, see Table 1.
Table 1. Consultation Time Frame 
	No of Employees
	Consultation Period

	100+
	45 Days 

	20-99
	30 Days

	<20
	Reasonable time frame 



For 20 or more employees, the initial consultation must be with a Trade Union or another elected representative, the Secretary of State for Trade and Industry must also be informed of the pending redundancies in writing via a HR1 form. (Gov.uk, n.d.)

As stated in TULCRA 1992 section 188(4), at the start of the consultation process, the employer must provide the below information in writing:
· Reason for redundancy
· Number and description of each type
· Total number of redundancies 
· Proposed selection method
· Procedure
· Redundancy pay calculation

Although there is no legal obligation for an employer, they can ask for volunteers for redundancy and potentially enhance the redundancy terms to appeal to volunteers. (Daniels, 2019, P.192). The next important stage is the selection process, ‘The selection criteria should be relevant and appropriate to the job, and be objective and measurable rather than subjective and based solely on personal opinion.’ (Xpert HR, n.d.). Length of service, attendance and disciplinary records, qualifications and performance records are some criteria examples according to CIPD (2020). They also state that at least two managers should independently score each employee, adding the scores together to provide an overall score. 
Once selection has been completed, all employees at risk must be consulted with individually. This is in the form of a formal meeting; therefore, each employee will be written to informing them they are at risk of redundancy and providing the reasons for this. They will be invited to a meeting, where they have the right to be accompanied. When the decision to dismiss has been made and communicated, the employee has the right to appeal the decision. 
Employees with at least 2 years continuous service are entitled to the minimum statutory redundancy payment as set by the UK government, with the monetary figure being calculated on age and length of service. Notice pay is also a statutory right, however the employer can decide whether this will be paid as notice or a payment made in lieu of notice, depending on individual circumstances. (Gov.uk, n.d.). It is important to note that should suitable alternative employment be sourced and offered within 4 weeks of the original contract expiring, and the employee refuses without good reason, they lose the right to the statutory redundancy payment. 
It is crucial that any redundancy process is carried out appropriately to ensure all dismissals are fair and lawful. 

3.3 
When a business transfer is required, TUPE regulations are required to be followed. Similar to redundancy, prior to the transfer of a business, employers are required to consult with the trade union/employee representative, they must inform them:
· the fact the transfer is happening, when and why
· the legal, economic and social implications of the transfer for the affected employees 
· any measures proposed that will affect employees

For businesses with less than 10 employees, the consultation will be with the individual employees themselves. Failure to adhere to this can result in 13 weeks pay, per employee affected (CIPD, 2018)
In addition to the above, the outgoing employer is also obliged to provide the new employer with the below information, known as employee liability information.
· Names and ages of employees
· All details within the written statement of particulars
· Details of any collective agreements
· Details of any disciplinary, grievance or legal action within the last two years

This information needs to be provided in writing at least 28 days prior to the transfer date. Due diligence by the new employer prior to the transfer date may reveal things above the minimum employee liability information. Failure to provide the information within the timeframe may result in compensation owing to the incoming employer. 
Under the TUPE regulations, the new employer takes over employment contracts which include all existing terms. The new employer can only make changes to terms and conditions for the reasons; Economic (how the company is performing), technical (change in productions process) or organisational (structure of company), however the employee must agree to the proposed changes. Employees can be dismissed for changes made due to any ETO reasons, however if found that the dismissal was a direct cause of the transfer process, this is automatically unfair. (Gov.uk, n.d.)
4. Summarise:
a) the major statutory rights employees have in relation to pay, holidays and working time. 
b) the major maternity. Paternity and other family-friendly employment rights. 
4.1
The Working Time Regulations 1998 were put in place for the health and safety of employees, Daniels (2019, p.85) believes that employees are healthier and less likely to sustain accidents, if they are given a reasonable amount of rest periods, annual leave and fair working hours. Some of the main statutory rights within the working time directive include,
· work no more than 48 hours per week (inclusive of overtime) over a 17-week reference period. (opt out option available) 
· the right to a 20-minute rest period away from a workstation for any working period of six hours or more
· Consecutive 11 hours’ rest within a 24-hour period
· At least 24 hours’ uninterrupted rest for every seven-day period, although this can be averaged out over a 14-day period.

It is important to note that these rights differ for young workers who are entitled to 12 hours consecutive rest in every 24-hour period and at least a 30-minute rest break for any working time over four and a half hours. Night workers are limited to eight hours of work within a 24-hour period and have the right to free and regular health assessments. 
In relation to annual leave, the minimum statutory requirement for a worker to is 5.6 weeks of paid leave, which includes the 8 UK public holidays. Implemented on 6th April 2020, (Xpert HR, 2020) holiday pay is now calculated over a 52-week reference period, using an average of any pay earned within the period e.g. overtime, bonuses.  
Under the Employee Rights Act 1996 (Section 8) along with the right of payment of wages, employees also have a right to an itemised pay statement before or on the day pay is received. The statement must identify any deductions made, which in most cases the employee must have authorised the deduction, although there are examples where by an employer can make a deduction without prior authorisation from the employee, these include, recovery of overpayment of wages, attachment orders made by the court and those authorised by statue e.g Tax and National Insurance. (Deductions from wages regs 1998) Guarantee payments are another pay related employment right, detailed in sections 28 to 35 of the Employment Rights Act 1996, if there is a lack of work due to a decrease in demand, any employee with at least one month’s continuous service is entitled to a guarantee payment, although there are exceptions to this, for example if an employee refuses the offer of suitable alternative work. 
In relation to the amount that someone is paid, The National Minimum Wage Act 1998 details the right for workers to receive a minimum hourly rate of pay, this was furthered in April 2016 with the introduction of the National Living Wage which is applicable to workers ages 25 and above. Failure to pay the NMW includes a fine and being ‘named and shamed’ by the government. (Daniels, 2019, p. 96). It’s thought that the Equal Pay Law and its complexities within the UK can be confusing, however (Taylor and Wilkinson, 2016, P. 36) state the basics is that ‘men and women should be paid the same for doing like work, work which is rated as equivalent and work of equal value’. 
For those employees on a leave of absence from work for sickness, maternity/adoption, paternity, they have a right to receive a minimum statutory payment which is set by the government and reviewed on an annual basis. 
4.2
Maternity 
Employers must take care in how they treat pregnant employees as they have a number of rights throughout their pregnancy, during maternity leave and on their return to work. A pregnant woman cannot be dismissed, discriminated against or receive detrimental treatment in any way on the grounds of her pregnancy. Major rights include:
· Pregnancy risk assessments should be carried out and adjustments made if appropriate
· Receipt of normal pay for antenatal appointments (Section 55 of ERA 96).
· Right to minimum statutory maternity leave and pay
· Entitlement to ‘the benefit of the terms and conditions of employment which would have applied if she had not been absent’ except for the terms as to renumeration’ (section 714a ERA and Reg 9 in MPL Regs).
· If returning after ordinary maternity leave, the right to return to the exact same job 
· If returning after additional maternity leave, the right to return to old job unless not reasonably practical. In this case a suitable alternative must be found. 

Paternity 
Eligible employees can get two weeks of statutory paternity leave which must be taken within 56 days of the birth of the child. (The Paternity and Adoption Leave Regulations 2002, s.4). As with Maternity, the employee is entitled to the same terms and conditions except for renumeration and can return to the exact same job, or a suitable alternative must be found. 
Other family friendly rights include, the right to apply for flexible working, up to 4 weeks of unpaid time off a year per child under 18, known as parental leave. To manage family emergencies, dependents leave can also be requested, again unpaid time off. Finally, most recent legislation changes allow for bereaved parents to take at least 2 weeks off after the loss of a child or a still birth after 24 weeks of pregnancy.  
5. Summarise: 
a) the major requirements oh health and safety law
b) key legislation supporting equality and diversity in the workplace
c) the concept of implied duties in relation to employee management at work
5.1
The main legislation in relation to Health and Safety within the workplace is The Management of Health and Safety at work (Amendment) Regulations 1994, this clearly sets out the obligations required by both the employer and the employee in relation to keeping safe in the workplace. Within their factsheet, the CIPD (2019) explain that health and safety at work is not just governed by legislation but that ‘Under ‘common law’, all employers have a duty of care which is an obligation to protect their employees’.  All employment contracts must have an implied term requiring employers to take care of employees’ health and safety. 
Duties of an employer include, providing a safe place of work, providing a safe system of work, to recruit competent and safety conscious fellow employees and ensure safe and adequate plant and equipment. Failure to not reasonably comply with these duties can result in claims being brought by current or ex-employees who claim a breach of employer duties. It is also important to note here that failings of these duties can also result in personal injury claims, particularly prevalent in these claims are the notion of vicarious liability, ‘meaning employers are deemed to be legally responsible for the actions of their employees whilst at work’. (Armstrong and Taylor, 2017, P. 582). 
The duties of an employee include, taking reasonable care for the health and safety of themselves and others, they must cooperate with their employer to enable health and safety requirements to be met, they must use any provided personal protective equipment, storing correctly and reporting damage or loss. They must follow appropriate systems of work and lastly must inform their employer of any serious or imminent dangers to health and safety including any shortcomings within the employer’s protection arrangements. 
5.2
According to the Gov.UK (2015) ‘The Equality Act 2010 legally protects people from discrimination in the workplace and in wider society.’ The Act replaced nine larger pieces of discrimination law and more than 100 smaller pieces of legislation, with the intention of making the legislation easier to understand and in situations strengthen the protection. The Act states there are nine characteristics that can have grounds for discrimination and has therefore classed them as protected characteristics. These include, age, disability, gender reassignment, marriage and civil partnership, pregnancy and maternity, race, ethnicity and national origin, religion or belief, sex and sexual orientation. The act protects everyone, therefore specifically within the workplace, employees, workers, ex-employees, and job applicants are all covered under the legislation.
Employers found to have carried out any of the 6 forms of discrimination, can find themselves having to pay out compensation for injury to feelings, the amount of compensation due will depend on the severity of the discrimination, but will sit within what is known as the Vento bands. 
5.3
Xpert HR (n.d.) define an implied term as ‘A term that may be read into a contract of employment even though it has not been expressly dealt with’. They can come from a vary of sources, including collective agreements, statutes, custom and practise, work rules or the courts. (Daniels, 2019, P. 48-52). There are examples where an implied term through statue replaces any lesser contractual benefit, for example, National Minimum Wage and statutory notice to terminate a contract. 
Consideration must be given to the implied terms which employers and employees must adhere to through law. For the employer, these include, providing a safe system of work, to provide a reasonable period of notice, to provide a disciplinary and grievance procedure as in line with the written particulars, to pay wages and provide work, and to pay reasonable expenses. An employee is to have the skills for the job, not be negligent and to provide faithful service. 
6. Explain briefly the main requirements of unfair dismissal law in respect of:
(a) capability (b) misconduct (c) grievance
6.1
As stated in Employment Rights Act 1996 Section 98, there are 5 potential fair reasons for dismissal, two of these are reasons relating to capability and conduct. For an employer to dismiss on either of these grounds, they must be able to evidence they acted reasonably and followed a fair process throughout. The ACAS Code of Practise on disciplinary and grievance procedures is a well-established document, used by employment tribunals to ensure employers have conducted these processes fairly. Both capability and conduct processes share a number of requirements to ensure fair dismissal, these include, conducting a timely investigation to identify the performance concerns/misconduct, informing the employee of the concerns and evidencing the findings from the investigation. This should be done in writing and include the potential outcomes should the alleged poor performance/misconduct be found to be true. Invite the employee to a formal hearing where they will have the opportunity to put their case forward, ensuring they have sufficient time to prepare their case and be given the opportunity to be accompanied to the meeting by a Trade Union Representative or a work colleague, as set out in the Employment Relations Act 1999 (Section 10-15). Once a decision has been made, the justification must be communicated verbally and in writing, allowing the employee the opportunity to appeal the decision. Ideally the appeal should be heard by a more senior manager to that of the disciplinary hearing. (ACAS, 2015)
As defined in the ERA 1996 Section 98, capability ‘in relation to an employee, means his capability assessed by reference to skill, aptitude, health or any other physical or mental quality’. This can fall into three categories: qualifications, poor performance and ill health (CIPD, 2017) 
For poor performance, as part of the formal meetings outlined above, once a problem has been identified and a warning issued, the employee should be given reasonable chance to improve and be offered training and assistance to help achieve this. Although there is no set number of warnings to be given in this situation, unless there are severe consequences to the business from the poor performance, it’s expected that the employee be given reasonable opportunity to improve before dismissal is considered. (Xpert HR, n.d.)
In relation to capability dismissal on grounds of qualifications, it’s essential that through the recruitment stage and initial months, the employer makes the requirements of the job clear to the employee, assessing training needs and following through on these as required. Should the employee fail to meet the requirements, they will go through the process as above. 
When considering dismissal on the grounds of ill health capability, an employer should: consult with the employee throughout the process to understand the nature of the illness, the likelihood of when the employee would be fit to return, including taking into consideration the employees’ opinion on the condition. If available within the organisation, consider ill health retirement as an option. An employer must be able to evidence the dismissal decision was balanced on information provided by medical practitioners, and finally redeployment must be considered in case the employee is able to undertake an alternative role, potentially with reasonable adjustments.
6.2
Conduct concerns are typically divided into two categories, misconduct, a minor breach of the organisations processes and policies, usually dealt with through disciplinary warnings, and gross misconduct, a serious breach of policy with potential for summary dismissal. For a misconduct dismissal to be fair, the employer needs to show they acted reasonably in making the decision to dismiss the employee. (ERA 1996 section 98-4). An employment tribunal will use the principles of the Burchell test to decide if the misconduct dismissal is fair. The principles include, 1) Has there been a reasonable investigation? 2) Are there reasonable grounds for belief? 3) Is there a genuine belief of misconduct? It is important to note at this stage that the burden of proof required for belief is based on the balance of probabilities, unlike criminal law where the proof required is beyond reasonable doubt. If the answer is yes to all the Burchill principles, the employer has followed its own procedures which are in line with the ACAS code of practise as discussed above, then the dismissal will be seen as fair. 
6.3
In relation to grievances, an employer should first encourage individuals to raise concerns informally with their line manager, following this, mediation may potentially be a good next step to deal with the concerns informally. (CIPD, 2019) However, should the employee not be happy with this, they have a right to raise a formal grievance.  The first requirement by law that an employer must follow is to set out a grievance procedure that includes how the process works and how long it takes.  This must be shared in writing to all employees. For example, in employment contracts or staff handbooks. (Gov.uk, n.d.)
Once a formal grievance is raised, a grievance hearing should be arranged without unreasonable delay. The hearing is the opportunity for the aggrieved employee to explain their grievance and how they think it should be resolved. (ACAS, 2015) As with the disciplinary procedure, the employee has the right to be accompanied to the meeting by a fellow work colleague or a trade union representative. The decision must be communicated to the employee in writing, informing the employee on what, if any action they plan to take. Should the employee not be content with the outcome they must be given the opportunity to appeal.  
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