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From: Ryan Green <ryan.green@bluelightlaw.com>
To: David Rose <david.rose@bluelightlaw.com>
Subject: Re: Case ref: DR-19384/04

Dear David,

With regards to the two questions you asked me, I completed the necessary research and can report the following findings:

Question 1: Having reviewed the Law Society Practice Note for this matter, firstly accepting this gift could be seen as a potential conflict of interest and raise the question of undue influence, although the firm’s regulatory policies should have been followed in this instance to indemnify us from such allegations. S2 states there are also some potential regulatory issues and that we should act in accordance with 1.2 SRA Code of Conduct with regards to ensuring we act in the client’s best interests and must not have taken unfair advantage of them. S3 refers to the preparation and execution of the will itself, there are circumstances in which it is considered appropriate for legal practitioners to accept gifts from a client in their will. Such a situation would be if the gift is not considered to be substantial, and a gift meets this threshold if it is 1% or more of the client’s estate. As the combined value of Mrs. Spain’s gifts to us is £2000 her total estate would need to be worth £200,000 or less to meet this. It is my understanding that if you considered them as two separate gifts, to meet the 1% threshold the estate would have to be worth £100,000 or less in its entirety. I have also researched the SRA Guidance for the Preparation of Wills, and it signposts to 6.1 SRA Code of Conduct that dictates we should not act in instances where there is an own interest conflict or the likelihood of one arising. The client should have ideally sought independent legal advice regarding the issue, there should also be an attendance note from the time which fully details the interaction with the client and state why they felt these gifts were necessary. It should have also been explained to the client that the gifts could become void if the will is challenged and should understand how other beneficiaries may perceive the situation. The firm’s COLP should have also been notified to assess the implications of the gift and whether we could still act in their best interests if they approved and gave effect to the will. The client would also need to have given written confirmation that she declined to pursue independent legal advice. In the most extreme circumstances, there could even be grounds for declaring the will or part of it invalid. There is precedence for this in the case of Wintle v Nye [1959] where the House of Lords held that the gifts relating to the solicitor were invalid due to lack of evidence of the Testatrix’s knowledge and approval. Providing the above regulatory process has been followed correctly, the will is valid and adheres to the formalities of s9 Wills Act 1837, the estate is solvent, and the value of the gifts does not exceed 1% of the total estate value we can exercise our discretion whether to accept the gifts or not. 

Question 2: With regards to Mrs. Spain’s 3kg of gold, depending on the purity of the gold this could be worth between £78,300 and £208,770 (London Gold Centre, 2025). An independent valuation will need to be sought by the Executor in accordance with s39 Administration of Estates Act 1925. Also, in accordance with s19 Trustee Act 2000 the Executor would be able to insure the gold, if it is not already, and pay those premiums from the estate. Even though Fiona may be trustworthy and of good character, but we must proceed with caution as not to expose the firm to any liability if the estate is incorrectly distributed. With regards to transferring the asset to her and withholding that information from the other beneficiaries will not be able to happen, under the AEA 1925 all assets must be accounted for, and a proper valuation of all property is to be undertaken. We along with the Executor have a fiduciary responsibility to act in the best interests of the estate and to uphold the client’s right to testamentary freedom. There is also no mention of a secret trust, so it would be prudent to work on the presumption that the client made a will and provided for Fiona, if she wanted to leave the gold to her she did not take the opportunity to do so, The Gazette, (2025). Because the gold was not accounted for in the will, if there is no residuary clause or beneficiary in the will then any unaccounted assets will need to be distributed according to the rules of intestacy and s46 AEA 1925. This states that the spouse or civil partner would be the first in line to inherit, then secondly the children, followed by parents and then siblings of the whole blood. The gold would also be subject to Inheritance Tax if the total value of the estate exceeds £325,000, Nisbet, (2024). This is my current understanding of the situation based on the information available from the client. This does not mean that she has no recourse if she wished to pursue the matter, but it would involve litigation for a court to decide. With regards to the secret trust, there are three elements which are required for one to come into effect: there needs to be an intention on the part of the Testator to create a trust, there must have been an agreement between Mrs. Spain and Fiona, and the trust must still be enforceable even though it is omitted from the will, The Gazette, (2025). Applying the case of Blackwell v Blackwell [1929], a verbal agreement between the Testator and the Trustee constitutes the establishment of a secret trust, but in this case the Testator also included a letter of wishes annexed with the will outlining his intent. Fiona will need to prove that her mother intended to create a secret trust, and according to s53 LPA 1925, for an express trust to be valid it must be in writing. However, in the case of McCormick v Grogan [1867] it was held that even though the Testator had communicated his wishes to the Trustee, and they agreed, and the fact that an attached letter outlining their intentions for the distribution of assets, that it was not appropriate to enforce the secret trust as the estate was not at risk of any fraudulent activity. There may also be an option to explore this from a proprietary estoppel angle, for Fiona to be able to pursue this route, the elements that make up a successful case for estoppel include and assurance having been made by Mrs. Spain, Fiona has to have relied on that assurance to her detriment – which could be proven by the fact that she could potentially lose out on a significant inheritance if it was to be distributed proportionately between the beneficiaries. The court must also agree that it would be unconscionable to deny Fiona the right to inherit, The Gazette, (2025). The case of Spencer v Spencer [2023] also deals with a similar situation, where a beneficiary was promised a farm and was successful in bringing a claim demonstrating the requirements for estoppel. This is an incredibly delicate situation, please let me know if you require further assistance from me. 

Regards, 
Ryan.

[ARTICLE]
Inheritance Tax: What You Need to Know
Dealing with Inheritance Tax (IHT) can be a daunting experience at an already distressing time. This article will give you all the information you need you need to know, as well as discuss the effects it can have on your family situation. We will also look at some of the statistics surrounding this complex area and review some of the recent legal community discussions and reform ideas. 

What is Inheritance Tax? 
Put simply, it is the tax due on the net value of a deceased person’s estate, deducting the value of any debts that are owing.  IHT is currently payable at a rate of 40% but is not payable on all estates. IHT is only payable on estates worth more than £325,000 with any estate falling below this threshold falling into what is classed as the ‘nil band’. There are a few ways in which you can reduce your taxable liabilities, for example if you pass your main home of residence to a spouse then this qualifies for relief from paying IT. Similarly, any assets which are passed to a spouse whether in life or in death would also pass tax free. If you were to pass that home on to one of your children or other descendants then the minimum threshold is increased to £500,000. 

HMRC reported that for the year 2020/21 the total revenue raised for the treasury from IHT was almost £6bn! Also, out of all the estates that were administrated in that year just 3.7% of estates actually paid IHT. 

What Does the Public Think About Inheritance Tax?
When YouGov conducted a recent poll asking, “How Fair is IHT?” the public replied loud and clear with just 5% agreeing the current rate of tax was Very Fair. There have been several voices in the discussion noting specifically how complex the IHT process is currently, particularly referencing the fact that there are currently multiple nil-rate bands applying to spouses, civil partners and descendants.  

Are There Ways to Protect Yourself from Paying Inheritance Tax?
There are many ways people can mitigate the amount of IHT they pay on their estate, ranging from gifting assets prior to your death to creating trusts to ensure your wealth remains in the family. It is important to note that when it comes to gifting assets you have an annual allowance of up to £3000 and can also give subsequent gifts of up to £250 in value after this threshold has been met. Trusts still remain an effective way to plan around your IHT, but we would recommend seeking legal advice regarding this as there a numerous different trusts, and all of them are different to set up and have different requirements to meet. 

Are you worried about how IHT may affect your estate and your loved ones when the time comes? Get in touch with our dedicated Wills, Probate & Trusts team to discuss your options and ensure that the people you love are protected today!

My Research Trail
Firstly, I looked at the House of Commons Library and found a submission that discusses the current policy and debates surrounding IHT to gain an insight into the legislation which underpins this area and also to include and the points of interest from debates and discuss potential reforms. I also looked at YouGov as they recently conducted a poll which asked the general public to vote on what they think of the current IHT situation to provide the article with some statistical analysis of how society views IHT. I also reviewed the Inheritance Tax Review: First Report from the Office of Tax Simplification to include an understanding of how to deal with IHT when administrating an estate. I then looked at other solicitors a barrister’s websites to see how their articles on the matter were laid out and to see if there was any further relevant or statistical information to include in my article. 

My Reflection
This follows the SRA’s ‘What? So What? Now What? Guidance. 

What? I was asked initially by my principal to research two questions regarding the specific matters of a case for a longstanding client who recently passed away. I was also asked to write an article for the company website about IHT and then provide a reflection based on my performance of this task. 

So What? I feel like I really grasped to concept of what was asked of me, although I am still rather nervous when it comes to legal research for practical cases, I think I rose to the challenge by completing the research. I gave clear, relevant advice based on case law and legislation and this can be used to help David formulate his advice to the client. I think some of my response could benefit from more wider reading around these areas and this will allow me to develop a greater understanding of the complexities that can arise when dealing with clients and cases in the future. I would also tell myself to have more confidence in my abilities and not to feel so intimidated by practical legal research. I approached the task for the article well, but again felt a bit out of my depth researching IHT as I do not fully understand it. This again would benefit from further wider reading and will develop as I progress in my career. I included relevant information in a way that was easy for clients to digest, I did not use legal jargon and laid the article out with headings, so the reader was able to follow along and understand the information being communicated.

Now What? I will ensure that I build my confidence moving forward when it comes to legal research by taking a proactive approach to my wider reading. This will also ensure that I am always adhering to the principles of best practice and also that the client always receives the correct advice that is tailored to their individual circumstances. 
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