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1. [bookmark: _Toc71059311]Section A - Big Buses Ltd v Gethin Rees
a. [bookmark: _Toc71059312]Part 1

To:		Dave Thomas, MD
From:		Julia Rees, HR Advisor at JR Law
Date: 		30/01/2021
Subject:	 Case no. 37898 Gethin Rees vs Big Buses Ltd

Questions Presented
1. Details of the ground(s) of any claim(s) being brought 
2. Defences available
3. Timescales and processes in response to the claim and ET1
We aim to also provide what we believe to be legally relevant in support of the claim with cases that back up any legal principles.  We also aim to provide an opinion on the viability of the case as well as any possible pitfalls for either party.
At the outset, it is important to point out some core principles underlying Employment Law in the UK. The most relevant here is the need to show that proper procedures have been followed, so that any outcome is based on fair and objective evidence. In all cases it therefore needs to be shown that the claimant has been furnished with copies of all relevant documentation and be advised of his/her rights in terms of being accompanied by a colleague /friend.
Answer 1
A claim has been brought against Big Buses Ltd (BBL) on 27/11/2020 by Gethin Rees (GR) following his dismissal on 12/11/2020.  This dismissal was triggered due to a witnessed altercation at the depot on 01/11/2020 between Gethin Rees and Robert Twist. (RT).  The incident was witnessed by Steve Smith (SS) who we are told invited GR to a disciplinary meeting by letter to take place 11/11/2020.  The disciplinary was to be co-hosted by SS – foreman and Gavin Millard (GM) – Depot Manager, to discuss the “serious incident” that took place.  GR has been advised that he can bring a work colleague to the disciplinary should he wish.
A statement by SS leads us to believe that in the 10 days leading up to the disciplinary meeting, he spoke to several colleagues who had been present at the time of the incident to gather evidence in support of the meeting – this evidence was then put into writing and passed to GM in preparation for the meeting.  We note that this evidence does not appear to have been passed to GR for his examination (Doc 3 Letter from SS to GR dated 8/11/2020.   What we wish to point out here is that the ACAS Code of Practice (COP)– pars 9-10, states that an employee who has a disciplinary brought against them should have copies provided to them of any written evidence, which may include any witness statements in advance of the disciplinary meeting.   In the case of ‘Dibble v Falzon & Falzon’, (2018),  Ms Dibble, a waitress employed by a pub under the chain, was dismissed for gross misconduct for supposed theft from the tills.  The case went to tribunal and was dismissed as it was believed that the pub had conducted a thorough investigation.  Ms Dibble appealed against the decision and effectively won her appeal stating the evidence to be ‘seriously deficient’ as the employer had been unable to establish a clear reason for dismissal under the statutorily permissible reasons.  
We also note that the claim was overseen as well as witnessed by SS.  In the statement provided by SS dated 6.12.20, it states that he agreed with GM that GR should be dismissed immediately for Gross Misconduct.  We wish to direct you to par22 of the ACAS COP that states decisions to dismiss should ONLY be taken by those who have the correct level of authority. Also, note that par23 of the ACAS COP states that due to the seriousness of gross misconduct, such acts should also have a fair disciplinary process before dismissal.
GR states in his ET1 statement that he missed the 72-hour deadline for appealing against the decision to dismiss him for gross misconduct.  He claims that his dismissal was unfair – this is usually down to an unfair procedure being followed.  We can also see that GR has a clear disciplinary record with only 1 prior grievance due to his timekeeping – 2 years prior also recorded by SS.   In the statement provided by SS, he mentions that he regularly had to talk to him regarding his immature and inappropriate behaviour - please note this is not recorded on his record.  We need to establish that GR is not being singled out as his disciplinary record and general work record seem respectable and he has an adequate length of service of 5 years.
The unfair dismissal claim that we believe GR would be entitled to, can be based on the lack of procedures followed by BBL.  If we look at this case and compare it to the legacy case of ‘Burcell v BHS’ (1978) where it was proven to be an important factor to take into consideration the following 2 questions to determine if GR is guilty of misconduct?
1. Are there reasonable grounds on which to base your belief?
2. Has as much investigation been carried out as was reasonable in the circumstances?
Should you, after answering these 2 questions, still believe you have acted reasonably, we also wish to ask whether you feel GR was given every opportunity following a fair and reasonable process that enabled him to properly defend himself?  Section 98 of the Employment Rights Act (ERA) 1996 states that when determining the fairness of a dismissal, it is important to consider whether “the principal reason or reasons for dismissal was a potentially fair reason”
A paragraph in the statement from GR on the ET1 points out that both GM and SS gave GR no opportunity to state his case, even when stating that he was provoked by RT, and had, before the altercation, been sharing a joke with colleagues not just messing about as stated by SS.  It is also stated that the reception that GR received from SS and GR came across as very angry. In ‘Khan vs Stripestar’, (2016) a manager of a car workshop was dismissed for gross misconduct, and the disciplinary hearing to address the misconduct was only 6 minutes giving the manager no time to defend his side.  The provocation GR speaks of involves a breach of personal space whereby it is suggested that RT “coughs” in the face of GR without a face covering, even though since the start of the Covid pandemic, it was company policy that all employees at BBL maintain "Hands, Face, Space" regulations and always wear a face mask whilst working indoors.  
Following on from this, the other case that may be brought against the company by GR in respect of his claim against BBL is that of Whistleblowing.  Possible grounds for a claim stemming from the ET1 statement of GR, stating that he had approached SS several times regarding the lack of procedure due to the current global pandemic, where he suggests that most of his colleagues remove their face coverings when SS is not around.  He also states that he has raised several complaints about the lack of duty of care towards the employees of BBL during the pandemic. GR therefore could be seen to be automatically unfairly dismissed if the reason or principal reason for the dismissal is that they have made a protected disclosure. Put simply, a protected disclosure means that the law protects workers from being treated badly or dismissed in retaliation for raising genuine concerns.  The HSE website offers guidance on making a workplace Covid secure during the pandemic.  May we point out that it is a likelihood that a workplace inspection can be carried out without any warning.
For the case to be brought to a tribunal as a claim for unfair dismissal, GR would need to be able to evidence the causal link between the whistleblowing and the subsequent unfair dismissal.  
He also would need to prove that poor treatment was brought on due to him making the protected disclosure (the general rule is for a claimant to prove their case on the balance of probabilities).   You as the employer would then have to prove the reason for the treatment.  Failure to do this would allow the tribunal to infer that the detriment was on the ground that the worker made a protected disclosure.  In the case of ‘Royal Mail Group vs Jhuti’ (2019) the Supreme Court confirmed that the dismissal automatically unfair on the basis that the whistleblowing from the protected disclosure was the reason for dismissal as opposed to the alleged poor performance of the employee in question.  There is an issue here against you as you have used his failure to wear a face mask as a reason for his dismissal in your letter dated 12/11/2020.
The Public Interest Disclosure Act 1998 (PIDA) came into force on 2 July 1999, inserting sections 43A to 43L and 103A into the ERA 1996, providing protection for workers reporting malpractices by their employers or third parties against victimisation or dismissal. The ERA 96 section 103a mentions dismissal on the grounds of a protected disclosure. There are 2 levels of protection created by PIDA for whistleblowers. The dismissal of an employee will be automatically unfair if the reason or principal reason, for their dismissal is that they have made a "protected disclosure".  As it is mentioned in the report of SS that GR was not wearing his face mask during the altercation as well as when he tried to explain his side of the incident that occurred, it could be deemed that the reason for the disciplinary action was held not to be the protected disclosure but GR subsequent act of misconduct.  GR could also claim for automatic dismissal on the grounds of the unfair treatment for raising a health and safety concern which is covered in the ERA 96, section 100 SS1 par3 which refers to par1e of the section which states that "in circumstances of danger which the employee reasonably believed to be serious and imminent, he took (or proposed to take) appropriate steps to protect himself or other persons from the danger”.  GR mentions that his mother was shielding for undisclosed reasons and feels he raised general concerns on several occasions.
Finally, GR could claim against the company for wrongful dismissal as he was dismissed with no notice period, and depending on the terms of his employment contract, there could be a possible breach as he has worked for the company for 5 years continuously and as a bare minimum, should be legally entitled to 5 weeks’ notice pay as well as any accrued unpaid/taken holiday, pension contributions and pay owed.
Answer 2
Defences against the claims that might be brought against BBL are as follows. 
For the claim against unfair dismissal, we need to establish the reason put forward for dismissal as being gross misconduct.  Gross Misconduct is a serious allegation and covers an array of offences – such examples are physical violence or bullying, harassment, damage to property, and serious breaches of confidence.  The list is not exhaustive (brighthr.com 2020).  GR states the reaction that was witnessed by SS was provoked as the other party "coughed in his face" without wearing a mask.  However, the other party, RT, is still employed by the company and received no disciplinary for his participation in events according to your records.  It is noted also in the RTI statement of GR that a complaint has been previously made against RT for his behaviour towards GR.  His behaviour could be deemed as harassment and given the seriousness of the current pandemic, the response towards the behaviour of RT, in this case, seems to be more of a reaction than a physical attack There appears to be inconsistency in treatment between the two parties. Do you have witness statements from other workers on the same shift to suggest that GR was provoked by RT as this will then go in your favour? 
That then brings us to the process adopted by the representatives of BBL in dealing with the incident.  GR could argue that he was not presented with any of the evidence that was provided to GM in your letter dated 8/11/2021.  Pars9 of the ACAS COP state that an employee has the right to sufficient information about the alleged misconduct and should have copies of any written evidence, which may include any witness statements, with the notification.   In ‘Adeshina v St George’s University Hospital NHS foundation trust’ (2017), the claimant in a dismissal claim had procedural failings due to the manager hearing the appeal only relying on matters which had not been put to the claimant.   Pars 7 of the ACAS COP also states that a meeting to discuss the facts should not result in any disciplinary action.  Your letter dated 12th November informs GR that he has been dismissed on the grounds of gross misconduct effective immediately.  At a tribunal case, it would be hard to defend that this was a full and thorough investigation.  
The wrongful dismissal claim could be defended by the lack of paid notice towards GR; however your company can argue against this to state the unprovoked attack against a fellow worker, that you feel colleagues have witnessed in an area that can cause damage is a breach of contract.  
A claim on the grounds of whistleblowing could be argued for both sides.  Is there documented evidence that GR raised an issue or complaint regarding the face masks and wellbeing of himself and his colleagues? You could argue, however, that you have taken all necessary procedures as advised by the HSE and if employees don’t choose to follow rules, what can you do – in this case, such employees “should” receive a warning which “should” be noted on their disciplinary record if you as a company believe you have done everything asked of you and have followed the guidance. Section 44 of the ERA 1996 states that employees have the right not to suffer any loss if they leave, or do not attend their place of work or any other appropriate measure in circumstances where they reasonably believe there is a risk of being exposed to serious forthcoming danger – do you have any records to state any other employee complained of the procedures in place at BBL or was it solely GR?
Answer 3
On the matter of timescales, GR has already completed his ET1 dated 27/11/2020.  We would like to point out that from that date you have 28 days to respond and complete your ET3.  You will receive form ET2 confirming the deadline date along with a copy of the ET1 form from the claimant and ET3 for you to complete.  These documents will be posted to you, but you have the rights to reply via email to speed up the process if you intend to defend.  You can complete your defence by ticking the “yes” box on the form and providing your defence.  Please also carefully check the details provided concerning the facts provided by GR concerning his particulars of pay and contracted hours. (Direct.gov.uk 2021)
Summary
To summarise, there is room for claims and defences on both sides.  In favour of the case of GR, the disciplinary record of GR is good with accusations made by SS about previous discussions regarding behaviour at work – however, there is nothing recorded. He is time served with 5 years of continuous service. We also wish to bring your attention to the fact that as a key witness to the case, SS should not have officiated the disciplinary – there is a need for an independent investigator. Another issue is the lack of procedure followed. A fair process must be followed.   Further to this, the fact that GR had no access to the evidence gathered by SS to be able to adequately prepare for the disciplinary meeting was against the ACAS COP.  It could be perceived as an act of revenge with SS ultimately set to destroy the employment of GR. 
In favour of your case, we are told that the witnesses stated the attack was unprovoked.  We are also led to believe from the statement provided by SS that Andy Painter, a representative brought in to support the disciplinary in favour of GR, had not witnessed the altercation.  Unfortunately, as GR had no means of obtaining a witness stamen, there appears to be no corroboration around any claims made.
b. [bookmark: _Toc71059313]Part 2
The remedies available to both GR and BBL are as follows.
· The right to reinstatement/reengagement – this box was ticked on GR’s ET1 statement as his preferred outcome, however, given the history and apparent feeling between SS and GR, would it be reasonably practicable to reinstate GR?  In ‘Boots plc v Lees (1986)’, the EAT decided it was practicable to reinstate even though the employee’s ultimate superior still believed he was guilty of theft.   We also need to take into consideration whether GR has a new job as well as the probability that his position has been filled. 
· The right to a financial reward – this box was ticked on the ET1 completed by GR. We can advise that there are 2 awards available.  GR has the right to a basic award.  This is calculated as follows – Claimant’s age x No of years of service x weekly pay.  Therefore:
30 years old x 5 years’ service x £26000/52 = £2500
A compensatory award is also available to cover the loss of earnings from date of dismissal to the date of tribunal.
Factors that may decrease or increase the level of award available include those that are set out in the ACAS COP whereby it states a case that goes to tribunal due to failure at the defendant’s door – therefore a lack of genuine belief based on reasonable grounds following a reasonable investigation – can increase a compensatory claim by 25%.  Unfortunately, insufficient time was provided to appeal by BBL.  In the defence of your company, the claimant failed to appeal in the timeframe provided.  A claimant is normally expected to find alternative employment to mitigate their loss, however, due to the dismissal of gross misconduct, the claimant might be deemed less favourable to potential new employers along with the fact that they have brought proceedings against a previous employer.  In the case of ‘Savage vs Saxena’ (1997), a tribunal must go through 3 stages before it decides whether to deduct if the dismissed employee fails to find work such as what steps they have taken to mitigate loss, establishing the date on which those steps would have allowed another source of income and then by reducing the compensation amount by the amount of income earned.   

[bookmark: _Toc71053356][bookmark: _Toc71053426][bookmark: _Toc71059314]The other issue to mention is whether the claimant was contributory to his dismissal should his attack have been unprovoked.  This would lie with the burden of proof to decide whether the reaction of dismissal on the grounds of gross misconduct was fair and justified. Par2 of the ACAS COP states that both fairness and transparency are necessary and rules and procedures for handling grievance issues should be set out in writing with clarity and specification.

[bookmark: _Toc71053357][bookmark: _Toc71053427][bookmark: _Toc71059315]The final influencer towards the award is the Polkey reduction.  This is where the tribunal decides an unfair procedure was administered by an employer, but if they had followed procedure, the outcome would remain the same and the employee would still have been dismissed (citizensadvice.org.uk) 
The concluding part is whether to settle the case before the tribunal.  Factors to settle include:
· Legal costs – Settlement before the tribunal could save money with the maximum award at tribunal being a year's salary at £26k along with the basic award of £2500 - £28.5k.  If a settlement is made before tribunal, you only need to cover 5 weeks paid notice and any holiday pay and pension/benefit costs owing.
· Commercial reasons – The reputation of the company being dragged through a tribunal which is made public on settlement could be detrimental to the future of the company and its existing/future contracts.  It is clear to see from the advice we have provided, that cases are available publicly on the internet for public viewing.
· Time – The time to attend the tribunal, gather evidence, complete forms could be costly on top of the tribunal settlement.
Our final advice would be to close this case down before the tribunal unless you feel you have a case and have genuine belief on reasonable grounds following a reasonable investigation into all the key facts.  Perhaps a settlement agreement could be drawn up and put as a proposal to GR.
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a. [bookmark: _Toc71059317]Julie Davies

To:		Dave Thomas, MD
From:		Julia Rees, HR Advisor at JR Law
Date: 		30/01/2021
Subject:	Julie Davies

Question Presented
Do you have to agree to the changes as set out by Julie and her hours and days of work and how should you respond?
Key summary of facts
· Julie is full time 
· 19 months service
· Julie - Request via email to amend/reduce her hours to 8-3pm - no lunch break.  In comparison to 9.30-5pm including a lunch break – both equate to 7 hours of paid work.  Request for 2 of the 5 days to work from home.  Reasons for this change include caring for her vulnerable elderly mother and provision of after school childcare.
· BBL - detrimental effect on her work.  An element of mistrust as you have mentioned that Julie will be working 8-9am “unsupervised”.  Finishing before 5pm would mean a lack of sufficient cover due to the pandemic along with the reluctance to find another worker to cover the 12.5 uncovered hours by Julie per week.

What the law says.
The ACAS COP 5, which is concerned with flexible working guidelines, states that employees have the right to request flexible working if they have been employed for 26 weeks - Julie has met this criterion, along with the fact that she is legally classed as an employee.  The only fact that might hinder her request is if she has already made a request for flexible working in the last 12 months which we fail to see any mention of?  There is no obligation for you to grant the request to work flexibly if there are legitimate business reasons to refuse the request such as the burden of additional costs or the impact on quality and performance of work for example.  What we would advise is to discuss a suitable alternative arrangement with Julie as soon as possible such as granting the working from home but not the change to her hours.  It is also considered good practice to allow Julie to have either a work colleague or trade union representative present if needs be.  Following the discussion, we advise that you carefully consider the benefits versus any adverse business impact to implement any change and we must remind you to not discriminate unlawfully against the employee.  You must then inform Julie of your decision in writing to have a record preventing future issues on your decision setting out how and when any modifications will be put into place.  
Should you decide to reject Julie’s request, we must inform you that she does have the right to appeal.  It might be useful to invite Julie to a further meeting to discuss your decision as this may uncover information that leads to a decision being made without a legitimate reason.  
If following these steps Julie decides to appeal as it is her given right under section 80G under the ERA 1996, she must do so as soon as possible, and you must consider and respond within 3 months unless otherwise agreed.  Should she be successful in her claim with your reasons for refusal of a flexible working agreement being unjustified, Julie can be awarded a maximum amount of eight weeks' pay and they may order you to reconsider.  Please note Julie is also protected suffering a detriment or your attempt to dismiss her for exercising her rights concerning flexible working.
Putting Employment Law aside, please consider the practical aspects of this case – that is:
1. Julie would not be reducing her hours if she worked the new work pattern. You could offer this on a trial basis to see whether it works and whether her manager is happy that the level of her work has not been affected
1. At the end of the day, and if she is a well-regarded colleague, you should try to accommodate her via a mutually acceptable compromise















b. [bookmark: _Toc71059318]Lucy Bell

To:		Dave Thomas, MD
From:		Julia Rees, HR Advisor at JR Law
Date: 		30/01/2021
Subject:	Lucy Bell

Question Presented
How do you deal with the formal grievance raised by Lucy and are you able to continue with the return-to-work meetings?  You also require advice on record-keeping for staff absence as well as advice on disclosing reasons for absence to staff.
Key summary of facts
· Lucy is a new administrator.
· She has raised a formal grievance concerning her return to work.
· Lucy is listed as having an underlying lung condition and has been shielding since the start of the pandemic.  
· You have called your staff back into the office effective November 2020
· Lucy spoke to her GP about working from home as opposed to attending the office to which she was told she no longer needs to shield and can return to work.  
· An email was sent to all staff disclosing that Lucy had been shielding due to lung problems.  
· Lucy discovered this breach of data protection and was upset that her colleagues were aware of her condition.  
· Lucy also refused to attend your return-to-work meeting with her line manager 
The formal grievance
You could approach Lucy in the first instance to see if the matter can be dealt with informally.  We urge you to carry out a thorough investigation including a statement from Lucy to establish all the facts before holding a grievance meeting in which Lucy has the right to be accompanied should the need arise.  If the grievance cannot be resolved informally, they should be raised formally through the grievance procedure then your formal grievance policy should be instigated - If you do not have a procedure in place, you can refer to the ACAS COP 1 for guidance.  However, we must point out that by law employers must have a grievance procedure in place and share it in writing with all employees, in their statement of employment or staff handbook. The best outcome should be decided using your findings from the investigations and the outcome should also be fair and reasonable. Lucy also has the right to appeal if she is displeased with how her case has been handled or any outcome and an independent investigative officer may be appointed to assist.  Lucy has raised the grievance as she feels personal details regarding her illness have been unfairly and unnecessarily disclosed.  It might be possible to call Lucy’s line manager to a disciplinary meeting where he is sanctioned for his breach of confidentiality towards his employee as he has a duty of care towards her.  Under the Data Protection Act 2018, health data is “sensitive personal data” and a breach of this can lead to dismissal with more serious breaches being reported to the Information Commissioner's Office ('ICO').
Future return to work meetings
The ACAS website advises that meetings are held between employees and employers following a long period of absence. This is to establish matters such as their readiness to return; whether they require any additional support; discussing an employee assistance program or referring them to occupational health should your company operate this service.  In this case Lucy has been unhappy with how her return to work has been handled and has raised a grievance but we advise her to continue with the remainder of employee meetings.

Disclosing the reason for absence to other employees
This was handled incorrectly and is a breach of the data protection act 1998.  It is fine to disclose the information if Lucy has given before consent to her line manager to disclose this information.  An employee’s personal information must not be revealed to those who do not have a legitimate reason for seeing it.  In the case of Covid, the government would disclose to the employer via their test, trace, and protect programme should there have been an incident with a positive member of staff being in contact with other employees.  The fact that she has a lung condition that is not contagious has no bearing.
Retention of employee records due to illness, self-isolation, and shielding
Article 5(1)(e) of the ICO general data protection guidelines states that records should not be kept for longer than required and must be kept fairly and lawfully.  You can also keep records to defend the possibility of any future claims. The Statutory Sick Pay (Maintenance of Records) (Revocation) Regulations 2014 (SI 2014/55) is disclosed as recommended but non-statutory and advises that records including statutory sick pay records, calculations, certificates, self-certificates, and occupational health reports are kept for approximately 6 months after the end of the period of sick leave.  They do advise that any claims for personal injury should lengthen this period to 3 years and 6 years for breach of the employment contract after the employment ceases.  If you wish to retain the information of Lucy’s self-isolation and shielding, I only recommend doing so for 6 months following her return to work for referral only.
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