


Tort Law - Assignment 2: Occupiers Liability 

By George Lovering


During this analysis, the Occupiers’ Liability Act 1957 and the Occupiers’ Liability Act 1984 will be discussed extensively, with sections and relative parts of the act being dissected to get a better understanding. Additionally, cases that relate to the Occupiers’ Liability Acts shall also be discussed as it displays the affect that this piece of legislation has.To analyse the extent to which homeowners and occupants are protected against other people who come onto their premises, the foundation for this from a legal standpoint can be found within the Occupiers’ Liability Act 1957 and the Occupiers’ Liability Act 1984. The two acts that can provide these protections, can also determine what is a fair claim and an unfair claim against occupiers, in terms of liability and a potential breach of duty. 
[bookmark: _Hlk60950223]Firstly, there must be an understanding of the fundamental key principles, for example, the definition of an occupier and whether this is stated through case law or legislation. The definition of an occupier isn’t stated in the Occupiers’ Liability Acts, however because it is a broad term, the definition can easily be found in common law and is defined in cases, such as the case of Wheat v E Lacon & Co Ltd [1966]. In this case, the definition provided is “An occupier is simply a party who exercises an element of control over premises”. Now, looking at the definition provided in Wheat v E Lacon, it is important to note that this definition means an occupier doesn’t have to be residing at the property in order to fall under the liability acts, however, it means the occupier must have an element of control over the premises. Additionally, in OLA 1957, even though occupier is understood as someone who has control of the premises, premises itself isn’t clearly defined. However, in this case, to broadly define premises, Hill (2002) states “land and the improvements on it, a building, store, shop, apartment, or other designated structure.” Using this definition in terms of liability and in relation to the OLA, the act also states that vehicles, vessels, aircrafts and things such as tents and caravans can fall under premises in section 1(3)(a) of the act. 
Now, in order to distinguish between the Occupiers’ Liability Act 1957 and the Occupiers’ Liability Act 1984, the differences must be pointed out when analysing and summarising the two acts. In the 1957 act, the duty occupiers have when it comes to other people on the premises is stated, such as visitors on the premises. OLA 1957 makes a key specification on visitors by classing children as special visitors, which is important because this implies that the duty of care is higher, this was the case in Keown v Coventry Healthcare NHS Trust [2006], where it’s stated that “Premises that were not dangerous from the point of view of an adult could be dangerous for a child and whether they were was a question of fact and degree.” 
In OLA 1957 section 2(3)(a) advises a higher duty of care be taken by the occupier towards children, because typically children aren’t as careful as normal adults. Section 2(3)(a) of OLA 1957 is significant, because this can create liability if a child is injured on the premises and the duty of care taken by the occupier isn’t up to the standard of the act. An example of a case where section 2 played a part was in Young v Kent County Council [2005]. In Young v Kent, a child fell through the skylight of a school, the child shouldn’t have been there and gained access to the area unbeknownst to staff, however, the claim was that the council was liable OLA 1957 because “It was reasonable to assume that children might have been in the vicinity of such danger and the area could have been simply fenced off to prevent such danger.” The court ruled that the council was in fact liable under section 2 and that the premises was dangerous. 
A similar case to that of Young v Kent County Council, was that of Phipps v Rochester Corportation [1955]. In this case a child broke their leg after falling in a ditch which was made by the corporation, the claimant tried to hold the defendant liable for negligence, however, a key difference in this case is that the defendant wasn’t found liable. Given what has already been discussed about the OLA 1957 and given that this particular case was before the act gained significance, it is arguable that the OLA 1957 would have influenced the judgement a different way and created new liability.
A major difference in the 1984 act compared to that of 1957, is that the act of 1984 provided clarification when it came to the law on trespassing, especially the duty an occupier has towards a trespasser and the requirements needed to be met for a duty of care to be owed by the occupier. The trespassing aspect is significant, because a 1976 Royal Commission Report determined that this clarification was needed. When it comes to the duty that an occupier owes a trespasser, this relates to potential danger that may come the trespasser’s way. To quote the act of 1984, it states that occupiers “owe a duty towards a trespasser if he is or should be aware of the danger; and he knows or should know that people may in practice be exposed to the danger; and he can reasonably be expected in all circumstances to them protection from it.” The duty occupiers owe towards trespassers, as previously outlined, is significant because it is arguable that this creates liability for occupiers’, even if someone is trespassing on their premises. If the occupier makes the risks of danger clear to trespassers, then this should reduce the chance they are liable if the trespasser is injured.
To pivot, when examining the OLA 1957, a point from the act which was previously discussed was that the duty of care when it comes children is held at a higher standard than to that of an adult. Also, the methodology in determining that occupiers have a higher duty of care towards children applies the opposite way, in the sense that a skilled visitor can be a specialist under OLA 1957, therefore the duty of care which is owed can be lower. When looking to see if the standard of the duty of care is reflected in certain cases and judgements, Roles v Nathan [1963] is relevant. In Roles v Nathan, two people who worked chimney sweeps in a building were told to leave due to the dangerous levels of carbon monoxide in the vicinity, they ignored this warning and had to be forced to leave. The men died as a result of this and their widows pursued a claim under the OLA 1957, this was denied and the defendant was not liable because the court ruled that the men were made well aware of the risks. Analysing the judgement made in Roles v Nathan objectively, a point of criticism that can be addressed is that the protection afforded to the defendant, is quite disproportionate to that of the claimants. 
[bookmark: _Hlk60950202]Alternatively, an example of a claim that could be deemed as an unfair claim against an occupier that is denied by the court, this could be for a number of reasons, primarily the reason for denying a claim would be if it was determined the occupier wasn’t liable under OLA. An example of a claim being denied was in the case of Tomlinson v Congleton Borough Council [2004] where a person broke their neck trying to dive into an artificial lake which was built by the council, whilst being a trespasser and ignoring signage that indicated caution. The reason why the claim in this case was denied was that the council had no liability under section 1(3) of the OLA 1984, because the premises in a state where danger would arise and the claimant’s injury came from his own doing. So, when analysing both acts, it can be concluded that protection is offered to occupiers in order to take liability away from them if a claim is found to be unfair in court, such as in the case of Tomlinson v Congleton Borough Council [2004] and Roles v Nathan [1963], which have been discussed. Nonetheless, there are advantages and disadvantages from the perspective of an occupier as previously mentioned, such as the duty of care which is owed towards trespassers under the Occupiers’ Liability Act 1984, because even though it could be argued someone who is trespassing is in the wrong, the occupier is responsible for putting adequate safety measures in place, if not, the occupier can be found liable like in Young v Kent County Council [2005]. 
Throughout this extensive analysis, there has been examples of protections being afforded due to the OLAs on both the side of the claimant and the side of the defendant. This can be argued either way when looking at the advantages and disadvantages, but factoring in an objective opinion, McDonald (1965) states “The time has surely come for Canadian Law reform.” The OLA 1957 is heavily discussed here and this goes to show that the act is quite influential when other countries are calling for reform, because the OLA 1957 is used as an example.
Finally, when discussing OLA 1957 and OLA 1984, other issues that were revealed to arise were the issues surrounding some of the basic definitions, such as ‘premises’ not being defined in the original OLA 1957 but the classifications for what falls under premises being stated, which could be argued needs to be included due to this inconsistency. To revisit points previously made, the original OLA 1957 applying to all visitors, which is outlined in section 2(2) of the act, the OLA 1984 expands on the duty of care aspect with some of the inconsistencies in the act being amended, it is important to note the influence that the 1976 Royal Commission report had in this as these issues were identified and critically analysed.
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