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Translation of Lysias 1: 27-30:  
27.  So, gentlemen, the fellow got exactly what the law dictates for people who carry out such deeds; he was not seized and carried in from the street nor did was he taking refuge at my hearth, as these men allege.  How could he have done so?   A man who was struck in the bed-room and fell down immediately with his two hands pinned behind him.  
And there were so many men in the house that he could not slip past them; he had neither iron bar, nor a piece of wood, nor anything else at all with which he might defend himself against those who were within.
28.  No, gentlemen, I believe you appreciate, as I do, that the sort of people who behave unlawfully do not admit that their opponents are speaking the truth.  Instead, they speak falsely themselves and concoct such fabrications that drive listeners to a state of anger against those who are in the right.  
Firstly, then read out the law.
LAW
29. Gentlemen, he was not disputing his guilt he admitted it, and he was beseeching and begging that he should not be killed but that he was ready to pay money in compensation.  But I did not accept his assessment of the damages, I valued the law of the state as a higher authority and such was the penalty I applied; the one which you yourselves reckoned to be the most just and which you prescribed for men who perpetrate such offences.   
Now pray let the witnesses of these events step forward.
WITNESSES
30.  Now, read out for me this law from the stele on the Areopagus.
LAW
Hear, gentlemen, how it is expressly commanded by the court of the Areopagus itself, to whom has been given, both in ancient times and in our own, the responsibility of passing judgment on trials for murder, that a man shall not be found guilty of a murder if he should exact this right of vengeance against an adulterer caught in the act with his own wife. 




Word count:	 2997

Commentary on Lysias 1:27-30

Introduction
[bookmark: _GoBack]This prosecution of Euphiletos for the murder of Eratosthenes has been brought by some un-named accusers, presumably the kin-folk of the deceased man as was required under Athenian law.[footnoteRef:2] We have no record of the speech of these plaintiffs nor any record of the court’s verdict in the matter. We do know however that Euphiletos is not denying that the homicide occurred but rather claiming that he had a right, and perhaps even a duty, to kill Eratosthenes in accordance with the law against adultery.[footnoteRef:3] Accordingly he is not facing a trial before the council of the Areopagus before which murder trials were usually heard but instead where an accused pleads justifiable homicide, the case is heard instead in the Delphinion before the fifty-one Ephetai.[footnoteRef:4] Demosthenes names this court as ‘the most holy and awesome of the homicide courts’.[footnoteRef:5] The relevant law on justifiable homicide is quoted in the same case of Demosthenes ‘Against Aristocrates’ which states, as part of a list of justifiable killings, that a man who kills another man whom he had caught having intercourse with his wife or other female relatives would not be forced into exile as a result of the murder.[footnoteRef:6]   [2:  For un-named accusers see Lys. 1.27 below “ὥσπερ οὗτοι λέγουσι”; for the requirement for his relatives to prosecute see MacDowell (1963): 14-18 who cites D. 47.72 “κελεύει γὰρ ὁ νόμος τοὺς προσήκοντας ἐπεξιέναι”]  [3:  Lys. 1.31 and 1.36]  [4:  Carey (1989): 60 and MacDowell (1966):71-72]  [5:  Dem. 23.74 – ‘πάντων ἁγιώτατα τούτων ἔχει καὶ φρικωδέστατα’]  [6:  Dem. 23.53: ‘ἐάν τις … ἢ ἐπὶ δάμαρτι ἢ ἐπὶ μητρὶ ἢ ἐπ᾽ ἀδελφῇ ἢ ἐπὶ θυγατρί, ἢ ἐπὶ παλλακῇ ἣν ἂν ἐπ᾽ ἐλευθέροις παισὶν ἔχῃ, τούτων ἕνεκα μὴ φεύγειν κτείναντα.”
] 

However, Euphiletos still recognises that he is in serious peril. At the end of his defence speech he declares that as a result of this killing ‘he has put at risk his life, his property and everything else’.[footnoteRef:7]  [7:  Lys. 1.50] 

Although superficially having a good case for demonstrating that the homicide was justifiable, there remain some banana skins for Euphiletos to negotiate (in fact Todd suggests that the case appears so good, it is necessary to ask why the relatives brought the prosecution at all).[footnoteRef:8]  Euphiletos must satisfy the jury that the whole incident was not a plot to allow him to kill his victim, some form of entrapment. He attempts to show through his carefully constructed narrative that although he had been told that his wife had a lover, he did not have any real evidence or any knowledge of the specific date of an assignation.  He specifically denies that his maid was commissioned to arrange an assignation at his behest, however he does admit to forcing the maid to disclose the past history.[footnoteRef:9]  [8:  Todd (2007): 49]  [9:  Lys. 1.37; 1.18-19] 

In his justification, he brings forward a number of εἰκος arguments to support his case and persuade the jury of his lack of premeditation.[footnoteRef:10] Facts to support these are carefully deployed throughout his narrative.  Would he have sent away his dinner companion if he knew the lover was coming?[footnoteRef:11] Would he not have organised his friends as witnesses if he had prior knowledge of the time of entry?[footnoteRef:12] He further asserts that he did not even know or have any dealings with the man.[footnoteRef:13]  Throughout the narrative, Euphiletos is depicted as an ordinary farmer, a relatively humble citizen without sophistication and pointing up his gullibility.[footnoteRef:14] [10:  εἰκος arguments are those based on what would be ‘likely’ rather than arguments supported by hard evidence.  They are often used where evidence is either scanty or non-existent – for example, in relation to an individual’s state of mind or intent.  See for example, Gagarin (2014) and Carey (1989): 10]  [11:  Lys. 140; ]  [12:  Lys. 1.41]  [13:  Lys. 1.45]  [14:  Lys. 1.10 & 1.17 – how his wife had moved downstairs, and he had been locked up in his room.  ] 


To help prepare the speech in his defence, Euphiletos commissioned the logographer Lysias. The role of such a speech-writer was to help prepare the case, to advise the litigant on its presentation and even to provide him with a draft speech for delivery in the court.[footnoteRef:15] The only issue with this relates to the wealth of Euphiletos. Todd remarks that hiring one of the foremost speech-writers was not cheap and that Euphiletos appears considerably poorer than Lysias’ other clients.[footnoteRef:16] He poses an interesting possibility based on the identity of the deceased man. Was this Eratosthenes a relative of the famous Eratosthenes who was one of the Thirty.  The latter was accused by Lysias of the murder of his own brother Polemarchus.[footnoteRef:17] Todd suggests that the name was fairly uncommon in Athens and that the two men may have been closely related – as cousins perhaps.  In this situation, Lysias may have assisted Euphiletos for a reduced fee to get back at the family of his enemy.[footnoteRef:18] An appealing, if speculative, notion. [15:  Carey (1989): 5 n.28 and n.29]  [16:  Todd (2007): 59-60]  [17:  Lys. 12:23 ‘Eratosthenes killed my brother’]  [18:  Todd (2007): 60 and Kapparis (1993)] 


The Speech so far
After a brief opening section to win over the panel of jurors, Euphiletos delivered a lengthy narrative section setting out the facts of the case from his perspective.[footnoteRef:19] He sprinkled his factual account with details which he will later use to support his plea of innocence.  Lysias is careful to portray his client as a simple, straight-forward individual – suggesting to the jurors that he is simply not the type of man, either in character or in ingenuity, to concoct an elaborate plan to trap his victim.   [19:  It is difficult to find a modern legal term to express precisely the role of the judges/jury of the Delphinion court.  They both make findings of fact, evaluate the evidence and judge and sentence the accused.  I will use jury and jurors throughout this commentary. ] 

Euphiletos concludes his narrative section rather abruptly.[footnoteRef:20]  He admits telling Eratosthenes of his impending death in line with the laws of the city and refusing his pleas of supplication, but there is no account of how the killing occurred nor of any aftermath.  What was done with the body, for example?    [20:  Lys. 1.25-26] 

In this excerpt, Euphiletos moves on to the proofs section of his speech. Edwards notes that these πίστεις alternate skilfully between refutation (λύσις) and confirmation (ἀπόδειξις) elements.[footnoteRef:21]  (Rather surprisingly, Todd considers that the Proof section only begins at 1.28, but Edwards view is preferable.[footnoteRef:22]) [21:  Edwards (1999): 77]  [22:  Todd (2007): 123] 


Commentary on 1.27 to 1.30
1.27.1 - οὕτως, ὦ ἄνδρες – This phrase indicates the transition from the narrative to the proof stage of the speech.  It is as if to say – ‘so that’s the way it happened, gentlemen’.  The use of the simple form of address ‘gentlemen’ gives further evidence that the trial is before the Ephetai.  In the Areopagus, the usual address would be ὁ βουλή while in the general courts it would be ὦ ἄνδρες δικασταί.[footnoteRef:23]   [23:  Todd (2007): 88] 

1.27.2 - ὧνπερ οἱ νόμοι κελεύουσι – κελεύω is rather an interesting word to use here.  It has a flexible range of meanings from ‘command’ though ‘recommend’ to ‘urge’.[footnoteRef:24]  Lysias himself uses it in the softer context of ‘urging’ in another speech.[footnoteRef:25]  But here with the accusative object, Lysias declares that this is what the law commands for those who perform such transgressions.[footnoteRef:26]  Euphiletos will argue that he had no real choice if he wanted to obey the law. [24:  TLG s.v. 1, 4, 5.]  [25:  Lys. 12.25]  [26:  He is prefacing the crucial argument that Eratosthenes produces in 1.34-1.36] 

1.27.2 - οὐκ εἰσαρπασθεὶς ἐκ τῆς ὁδοῦ - The implication here is that perhaps the law contained a provision that the seducer must be found in the bedroom, or even caught in the act itself, to support a husband killing him.  This may have been an explicit provision of the law itself, or it may have been a finding in previous judgements in this area of law.  Certainly, if the man had been physically dragged on to the premises from outside, it makes an accusation of seduction against him harder to justify and it supports a suggestion that the whole episode was a revenge killing.
1.27.3 - οὐδ’ ἐπὶ τὴν ἑστίαν καταφυγών – The hearth was a sacred part of the home and frequently appears as a refuge for suppliants – although Todd suggests from archaeological evidence that physical hearths may not have featured in Athenian homes of this period.[footnoteRef:27]   Naiden points out that there are two elements of supplication in this story.  Eratosthenes tried to get to the hearth but was prevented and he then tried to supplicate Euphiletos to settle for compensation.[footnoteRef:28]  Both were rejected.  [27:  See Carey (1999): 76; Naiden (2006): 73 but see Todd (2007): 122]  [28:  Ibid.] 

1.27.4 - ὥσπερ οὗτοι λέγουσι – This latter scenario, or possibly both of them were presumably part of the accusers’ allegations.  They suggest that the killing should be found illegitimate by the court since it failed to satisfy the requirement that the seducer should be caught in the act or naked in the bedroom. Lysias gives this line of argument special prominence at the outset of his proof section.  Edwards suggests that since this is the weakest part of the prosecution case, it is put first to emphasise how flimsy the allegations are.[footnoteRef:29] He argues validly that the accusers are not likely to have any good witnesses to the events within the house compared to the number available to Euphiletos, so these two lines of argument are indeed weak.  I favour the more nuanced view of Todd, that these two unlikely scenarios are described first to draw attention away from the more serious allegation of entrapment – that Eratosthenes was deliberately induced to go to the house by a pre-meditated plan hatched to kill him.[footnoteRef:30]  Euphiletos returns to these themes at some length near the end of his speech.[footnoteRef:31] [29:  Edwards (1999): 77]  [30:  Todd (2007): 122]  [31:  Lys 1.37-42] 

1.27.4 - πῶς γὰρ ἄν – An idiomatic expression and the classic use of a rhetorical question.[footnoteRef:32]  How could this be so?  Lysias aims to ridicule the suggestion of the accusers that the seducer had succeeded in reaching the hearth. [32:  Emde Boas, Rijksbaron, Huitink, De Bakker (2019): §38.19, §59.14] 

1.27.7 - οὔτε σίδηρον οὔτε ξύλον οὔτε ἄλλο οὐδὲν ἔχων – a very elegant tri-colon with the anaphora of the repeated οὔτε.  As the speech moves away from the narrative section which was set out in simple sentences to demonstrate the supposed simple, straight-forward character of Euphiletos, Lysias allows himself to introduce more ornamentation. 
1.28.2 - οἱ μὴ τὰ δίκαια πράττοντες οὐχ ὁμολογοῦσι τοὺς ἐχθροὺς λέγειν ἀληθῆ… - This ad hominem attack on the accusers contains a good example of a rhetorical enthymeme.[footnoteRef:33] Lysias exploits the likely prejudices of the jury against malefactors.  He offers the unstated presumption that people who do wrong are also likely to tell lies. A similar idea survives to this day as a maxim of the English law of equity: ‘he who comes to equity must come with clean hands.’[footnoteRef:34]  A court will treat with considerable scepticism, and generally mistrust, the assertions of someone who has themselves broken the law.  [33:  Aristotle Rhet. II.20,1394a ]  [34:  see ‘equitable maxims’ in Law. J (2018): Oxford Dictionary of Law ] 

Lysias is cheekily implying here that this idea should also extend to his accusers, the relatives of Eratosthenes. They too are the same sort of people, οἱ μὴ τὰ δίκαια πράττοντες, as prone to wrong-doing as he was.  In short, this is a criminal family and should not be believed. He urges the court not to be hoodwinked by the tricks and falsehoods of these ne’er do wells.
1.28.3 - τὰ τοιαῦτα μηχανώμενοι … παρασκευάζουσι – Having quoted two of the less plausible allegations of the accusers, that Eratosthenes was dragged in from the street and that he took refuge at the hearth, Lysias now proposes that everything the accusers allege are fabrications that they have concocted.  He has avoided mentioning the real entrapment allegation that he used the maid to induce Eratosthenes into the house.
1.28.4 - ὀργὰς τοῖς ἀκούουσι κατὰ τῶν τὰ δίκαια πραττόντων – Lysias subtly combines two arguments here.  The principal one is that if the jury are roused to anger against Euphiletos this is entirely due to the fabrications of the accusers.  But he also portrays the accusers as ‘bad people’ (οἱ μὴ τὰ δίκαια πράττοντες) who are accusing him. But he in contrast is one of the ‘good guys’ (τῶν τὰ δίκαια πραττόντων) who acts lawfully and only speaks the truth.  This prepares his closing argument that he has done nothing wrong but is merely the instrument of the law.[footnoteRef:35] [35:  Lys. 1.47-50] 

1.28.5 - πρῶτον μὲν οὖν ἀνάγνωθι τὸν νόμον. – Euphiletos instructs a clerk of the court to read out the relevant law, the first of three different laws to be read out.[footnoteRef:36]  From what follows it is clear that this exposition is of the law relating to adultery rather than anything relating to murder. Carey deduces that the version of the law supplied by Euphiletos to be read out may well have been edited to exclude the alternative remedies available to the wronged husband, thus emphasising his ‘duty’ to kill the seducer.[footnoteRef:37]  Todd, however, suggests that a different law entirely may have been presented here – the law of ἀπαγωγή.[footnoteRef:38]  This is a form of citizen’s arrest which allows a wrong-doer to be arrested and brought before the magistrates. It permitted summary execution if the wrong-doer was caught in the act and admitted their offence.  However, it is unclear whether the wronged party had the right to perform this execution himself or whether he had to involve the Eleven.[footnoteRef:39]  Based on the outline presented next as part of the justification, the version of Carey is to be preferred. [36:  Todd (2007): 123]  [37:  Carey (1989): 76-77]  [38:  Todd (2007): 124-125]  [39:  Ibid.] 

1.29.1 - οὐκ ἠμφεσβήτει … ἀλλ’ ὡμολόγει ἀδικεῖν – This is a repetition of the last part of his narrative and is a key component of the defence, so he repeats it for emphasis to the jury.[footnoteRef:40]  If the seducer had not admitted his guilt and confirmed it by offering to pay compensation, the issue becomes would be more clouded for Euphiletos.  If there were any grounds for doubting the seducer’s guilt, then killing the man would have been reckless and the jury might well have deemed such action unjustifiable.  This would presumably have been a key element of the witness testimony. [40:  See Lys. 1.25] 

1.29.3 - ἐκείνου τιμήματι οὐ συνεχώρουν – Euphiletos is not saying that he rejected the amount offered because it was not enough (and that he might perhaps have settled for more).  Rather he is saying that the whole idea of a financial penalty in these circumstances is not justifiable.  Since the law had prescribed a penalty of death for the offence, he respected the law as ‘κυριώτερον’.  Death means death and so he applied the penalty.
1.29.5 - ἣν ὑμεῖς δικαιοτάτην εἶναι ἡγησάμενοι – The jurors, as representatives of the polis, are now credited with themselves being responsible for this law – one which is ‘the most just.’ Evident hyperbole as the law was one originating from Solon.[footnoteRef:41]  It can be truly stated that while other penalties for adultery were more commonly applied, particularly that of financial compensation, no-one, including these jurors, had yet repealed the express sanction of summary killing by a wronged husband from the relevant law. It therefore remained in force. Despite the exaggeration, this is a powerful point in Euphiletos’ favour.  As long as he can show that he acted legitimately, without entrapment or other pre-meditation, he can justifiably claim that he acted within the confines of the law. [41:  Edwards (1999): 78] 

1.29.6 - ἀνάβητε τούτων μάρτυρες – The defendant summons his witness to come forward.  Unfortunately, there is no record of what they said.  The witnesses he brings forward here are those male friends he gathered up by his frantic dashing around the town on the night of the killing.[footnoteRef:42]  What is notable is that neither his wife nor the maidservant were called.  Scholars, generally, believe that Athenian women (citizens or metics) were not allowed to testify in courts since they were regarded as not being fully legally competent, in much the same way as children were regarded (or mad people in the modern era).[footnoteRef:43]  However slaves were permitted to give evidence if this was given under torture but Todd notes that this procedure requires the consent of both litigants and appears to have been used rarely.[footnoteRef:44]  It should also be noted that witnesses were not regarded as in any sense independent since they were clearly called to support one of the litigants to back up his story.  But despite this evident bias, Todd notes that they were liable to a possible charge of perjury (δίκη ψευδομαρτυρίου) and this could lead to the overturn of the substantive verdict.[footnoteRef:45] [42:  Lys. 1.23-24]  [43:  Todd (1993): 96 says that witnesses were confined to free adult males.]  [44:  Todd (1993): 96 n.22.]  [45:  Todd (1993): 105 & 146.] 

1.30.1 - τὸν νόμον ἐκ τῆς στήλης τῆς ἐξ Ἀρείου πάγου – Because the law was inscribed on a stele of the Areopagus, the court charged with murder trials, it is presumed to refer to laws on homicide. [footnoteRef:46] This accords with Euphiletos’ subsequent comments. This is the same law regarding justifiable homicide quoted in Demosthenes 23.[footnoteRef:47] [46:  Todd (2007): 126]  [47:  See above Introduction n.5] 

1.30.4 - καὶ πάτριόν ἐστι καὶ ἐφ’ ἡμῶν – The Areopagus was the senior court of Athens; its members being composed exclusively of ex-archons.[footnoteRef:48] It had held jurisdiction over homicide trials throughout the fifth century and this continued despite the rule of the Thirty and the subsequent reforms. Demosthenes stated that ‘neither tyrant nor oligarchy nor democracy has dared to deprive it of homicide trials.’[footnoteRef:49] [48:  MacDowell (1963): 40]  [49:  Dem 23.66 (cited in MacDowell (1963): 42)] 

1.30.5 - διαρρήδην εἴρηται – ‘it expressly decrees that’ - Euphiletos is quoting directly from the law of the Areopagus to show that he falls within the exact requirements of the law that justifies his killing of the seducer.  
1.30.5 - μοιχὸν λαβὼν – Todd points out that despite Euphiletos’ claim to be quoting directly from the law on the stele, the wording here is somewhat different from that given by Demosthenes.[footnoteRef:50]  In the latter version the word μοιχὸν does not appear.[footnoteRef:51] [50:  Todd (2007): 128]  [51:  For Demosthenes wording see above Introduction. n.5] 

1.30.6 - ταύτην τὴν τιμωρίαν - τιμωρία is an interesting word – meaning literally the restoration of lost τιμή.[footnoteRef:52]  The underlying idea is that an offender has dishonoured a victim or a victim’s family and they needs to be recompensed and their lost honour restored.   It therefore has a range of meanings from vengeance to retribution.[footnoteRef:53]  Here Euphiletos is asserting his right to perform this act of vengeance without a threat of being found guilty of murder at the Areopagus. [52:  Cairns (2015): 654ff]  [53:  TLG s.v. I] 

Conclusion
This excerpt from the speech is the transition from the lengthy narrative section which Lysias has couched in simple terms to emphasise the uncomplicated character of his client Euphiletos.  It represents the start of the proof section where the defence affirms the evidence and attempts to rebut the accusations.  Immediately, Lysias moves to a more rhetorical approach, using longer more ornate sentences and making appeals to the jury employing the three artificial proofs of rhetoric, as later enumerated by Aristotle – logic, pathos and ethos.[footnoteRef:54]   Euphiletos scatters these rhetorical elements about the speech while ostensibly bringing forward his ‘inartificial’ proofs i.e. reciting the relevant laws and summoning his witnesses to testify.  He appeals to the good common sense of the jurors – ‘I am sure you appreciate, as I do..’.[footnoteRef:55]  He points out that they as representatives of the polis are responsible for the law as it is drafted – gently implying that they share part of the blame for the death.  He points out the ‘express decree’ of their superior court, the Areopagus – would they dare to over-rule this superior authority.  In all, this is a masterly gathering of persuasive techniques – he is appealing to their duty, to their intelligence, even to fear of upsetting their superiors.  He even manages to besmirch the character of the accusers merely through their association with the seducer – they must be the sort of people who are wrong-doers.[footnoteRef:56] [54:  Aristotle Rhet. II.2,1356a]  [55:  Lys. 1.28]  [56:  Ibid.] 

This short excerpt represents a rhetorical tour-de-force by Lysias.  How could the jurors possibly convict Euphiletos?
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