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Criminal Law
Consider whether the defence of insanity is fit for purpose or is in need of reform. 

Insanity is also known as Insane Automatism and should be separate from non-insane automatism.
If insanity is successful and the please leads to a special verdict of “Not guilty by reason of insanity” The orders that are available to the judge under the legislation (Domestic Violence, Crime and Victims Act 2004) are stated as being; a hospital order and absolute discharge or a supervision order. Up until 2004 if the charge given to the defendant was murder then only a hospital order was the option but that is no longer automatic. 
The Law that governs the defence of insanity is however very old and is in need of reform. The law stems from the M’Naghten Rules 1843 “labouring under such defect of reason, from disease of the mind, as not to know the nature and quality of the act he was doing, or if he did know it, that he did not know what he was doing was wrong.” (United Kingdom House of Lords, 2017). Lord Chief Justice Tindal was the one that stated this in the case of M’Naghten 1843
“The main question that has to be determined is, whether or not at the time of the main act being committed. If the prisoner had or had not the use of his understanding, so as to know that he was doing a wrong or wicked act.” (M’Naghten, 1843)



Following this entire panel with M’Naghten case in 1843 the Judges attended the House of Lords and proceeded to have a series of hypothetical questions asked on the topic of insanity that was put before them.
Insanity involves; the Presumption of sanity has to be taken into account when thinking about the defence of insanity, there is in fact a burden of proof on the defendant to prove their insanity, so they are required to bring in medical evidence to do so. This was stated in the case Woolmington 1935 where its stated “No matter what the charge or where the trial, the principle that the prosecution must prove the guilt of the prisoner is part of the Common law of England, and no attempt to whittle it down can be entertained” (The Burden of Proof in Criminal Cases, 1935)
The first part of the defence of insanity is Defect of reason meaning that someone is deprived of the power to use reason rather than just failing to use it. This is established in Clarke 1972 where it is stated that being absent minded cannot be a defence.(Clarke 1972)
The next part is Disease of the mind, which is a legal definition and not a medical one. It includes malfunctioning of the mind including states of mind that doctors and others don’t label as insanity. The states of mind that are included are arteriosclerosis established in the case Kemp 1957 where the disease of the mind can be ‘ordinary mental facilities of reason memory and understanding.


Epilepsy is also included the case Sullivan 1984 speak about how the defendant lost control during a fit and was charged with Gross Bodily Harm even though Epilepsy is a disease of the mind, during a fit facilities could be impaired to an extent of causing a defect of reason. 
Diabetes is spoken about in the case of Hennessey 1989 this case was where a diabetic failed to use his medication took his car and drove illegally. The Trial judge ruled insanity, he pleaded guilty to avoid a mental insanity.
Sleepwalking can also be included as discussed in the case of Burgess 1991, he hurt a friend whilst sleep walking and was charged with Gross Bodily Harm. It was ruled as not guilty, and Automatism was argued.
There are three distinct rules of evidence that are included in the insanity defence these being the burden of proof, standard of proof and the new requirement by statutory of expert medical evidence which can support any claim of insanity (Arlie Loughnan, 2007). Medical evidence plays the role of proving that the defendant is able to use the defence of insanity and the medical evidence supports it.






If non-insane automatism is successfully pleaded, then the defence will lead to an acquittal unlike insane automatism. To avoid any counter pleas of insanity from the prosecution, they will be asked to show that the cause of the lack of control of the defendant and their bodily movements were external. The clear divergence between insanity and automatism is based on whether or not the original cause of the involuntary demeanour was due to an internal or an external factor. If the factor was an internal factor than the plea is not guilty by the main reason of insanity and however on the other hand if the factor is external the plea is not guilty.
There are quite a few problems with the law on insanity, the label of “insane” is very much outdated as it is a description of those with mental illness and is simply incorrect as considering those who have learning disabilities or learning difficulties, or those with epilepsy (Gov, 2013).
The rules of insanity were established in the Victorian Era, comparing any of the medical knowledge between our modern society and the Victorian Era our society has a much more advanced medical knowledge, and this is why ‘disease of the mind’ is definitely not suitable for our modern society as it is also a legal term. Additionally, when insanity is being spoken about as a defence it is the jury that will have to decide on the verdict, having such terminology can be very confusing as it conflicts with any medical evidence as to what exactly the “disease of the mind is”




To conclude, the defence of insanity is important however many cases proceed without insanity being able to be used as it is so outdated. So, a reform of its law is very much needed as people that are in need of this defence might not be able to receive it causing a misconduct in the court.
1000 words














PROBLEM QUESTION-
Ali V Lee
Looking at the problem question to begin with it is indicated that Jenny’s ex-boyfriend Ali is a controlling person with jealousy issues which can be labeled as abusive behaviour. Seeing Jenny and Colin in the bar probably caused that behaviour to come back and Ali became jealous. As the problem question states that after ten minutes of them all sitting in the bar, Ali and his friends were the ones that started making comments towards Colin indicating that they were the ones that were provocative and wanted to start something. Colin retaliated in self-defense for his own image and that is when the fight broke out. As Lee is the doorman is also a bouncer in the bar, he must step in due to the duty of care that he must perform, to keep any harm from happening and keep the other customers safe
Firstly, the Actus Reus of murder is the Unlawful killing of a human being under the Queens peace this means that the killing was not in self defence and not in a war. A consequence of Alis actions has caused a death in this case during the trail the prosecution has to show that the defendants conduct was the Factual causation of that consequence. 



The Defendant can only be found guilty if the consequence would not have happened ‘but for’ the defendants conduct. A case example for this is R v White 1910 where “but for” if white hadn't of put cyanide in his mother's tea would she have still died? This can be related to the problem question as but for if Ali hasn’t of punched Lee would Lee have fell on the floor and get knocked unconscious which led to his inevitable death in the hospital later that night. None of this wouldn’t have happened to Lee if Ali hadn't of hit him which confirms the Factual Causation.
The prosecution also must establish the Legal Causation of Lee’s death, with legal causation there could be more than one act contributing to the consequence. The case R v Kimsey 1996 establishes what a substantial cause is, in the case, the Court of Appeals confirmed that a contribution to a consequence must merely be something more than slight or trifling link. So, she was guilty of death caused by dangerous driving. In the case of Ali it needs to be looked at if he was the operating and the substantial cause of Lee’s death, the answer to that is yes as the medical intervention that occurred was there to help Lee and they did their job correctly with no misconduct as established in cases such as Cheshire and/or Jordan, there was also no act of the third party the rule being established in Pagett as the attack happened from Ali directly to Lee. So, it is found the Ali is both the Factual and Legal Cause of Lee’s death.




The Mens Rea of murder is malice aforethought which can be interpreted in two different ways by being an intention to kill or an intention to cause grievous bodily harm which is implied malice. In Alis case he has more of an intention to cause GBH a case example for this is R v Vickers 1957 where the defendant struck the victim multiple times whilst robbing his shop and the victim eventually died from the shock due to the general injuries. In this case it was held that intending GBH was accepted as sufficient Mens Rea for murder because if a defendant was willing to inflict GBH how was he to know that the victim would die? The ratio for the case states that an intention to cause GBH at heart evidenced a willingness to accept a substantial risk that the victim might die.  In the case of Ali and Lee, Ali hit Lee with “such force that Lee fell to the floor and was knocked unconscious” which indicates that Ali intended to cause GBH towards Lee with shows Mens Rea.









Ali v Colin-
Once again, the Actus Reus of Murder is the unlawful killing of a human being under the Queens peace. To establish if Ali has the AR in this case the causation needs to be looked at, firstly the Legal causation needs to be confirmed. Were there any contributing acts that helped the consequence happen? As the AR can be made by people other than the D, the D must be guilty if his conduct was more than a ‘minimal’ cause of the consequence as established in the case R v Kimsey. In the problem question, it is indicated that Ali made the move towards Colin by approaching him asking questions and then proceeding to grab Colins arm. Furthermore, the Legal causation looks at if the Ds act is the operating and substantial cause of the Vs death, Ali had stabbed Colin and he was “bleeding profusely” and “died within minutes” so Alis action of stabbing Colin was the reason Colin died.
Next the Factual Causation, ‘But for’ established in the case R v White 1910, if Ali hadn't of stabbed Colin, would he have bled profusely and died? The answer is no which indicates that Alis actions were the factual cause, there is also no intervening act which could potentially break the chain of causation as it is only the two of them.





In the case of Ali v Colin, Ali had the Mens rea of murder as he intended to kill. As murder requires intention and nothing less the intention is always subjective. Direct Intent speak about intention and how the Ds motive or reason for doing the act, is not relevant however the important point is that the D decided to bring about the prohibited consequence which is murder/death. This is spoken about in the case of Mohan, Ali intended for the specific consequence to occur as he knew that stabbing Colin would cause serious harm and potentially death in the problem questions case death.
To conclude, Alis criminal liability is of Murder on two separate occasions. This means he can receive a Life Sentence.
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