The law in relation to non-fatal offences against a person is no longer fit for purpose and needs reform. Discuss.


This essay will outline why the Offence Against the Person Act of 1861 is due some form of reform and does not fit today's modern day, both societal and economically. At the time it brought together laws on non-fatal injuries into one piece of legislation but has since come under heavy fire from critics. I will talk about how offences aren’t really ordered in a clear hierarchy. The confusion of mens rea and how deciding that can be often left to the judge to determine and the burden this act has on the court system and what actions have been taken thus far to look into a reform or update of this act.
     The act has come under a lot of criticism since its passing into law back in 1861. The late Professor JC Smith described it as ‘a ragbag of offences’’ and ‘’a wide variety of sources with no attempt, to introduce consistency as to substance or as to form’’ [John Heath, 2015].  Now with it being 159 years later these criticisms seem more profound than ever as the United Kingdom becomes ever more different to the Victorian era when this law was passed. The first statement to be crafted from the law on non-deadly offences is that it is not completely codified. The offences of assault and battery continue to be common law offences, albeit with their separate nature confirmed in s.39 of the criminal Justice Act 1988, however more critical offences like assault occasioning actual bodily harm (ABH), wounding and inflicting grievous bodily harm (GBH) and causing GBH with intent are contained in the Offences Against the Person Act 1861.
     Some of the language used is old-fashioned and could not be fit for the modern day- 'grievous bodily harm' meaning serious, life altering harm, and assault occasioning in actual bodily harm most commonly means battery or some harm to the victim. If we look at the case law regarding ‘wounding’ in JCC v Eisenhower [1984]- The Court in this case found the defendant not guilty of wounding, determining that a charge under s.18 required that there be a break in ‘the continuity of the skin’, that is the whole skin and not just a scratch to the skin. The language used in the act could also confuse a lot of people in the modern day. When referring to assault and battery, most non law knowing people would assume assault would be a more serious offence, when in fact assault is used to describe ‘a victim fearing the use of unlawful violence’ and battery the actual act of unlawful touching where injury is not required. However, there are some bodies, such as the Bar Council and Criminal Bar that believe the language used is fit for purpose and that the theoretical and legal meaning of these words has been proven in case law [Offences Against the Person Act 1861 Critique, n.d.]. There is a good argument for keeping the language archaic, and that is the words that are used are more precise and have clear definitions. Whereas words we may use today have different meanings for different contexts. Also, in comparison to the 1861 act, the Theft Act 1968 was drafted and put into law to cover all offences in relation to theft. A decade later a new theft act had to be passed and has ever since seen amendments and additions added to it, much unlike the Offences Against the Person Act which has largely stayed the same since its passing into law.
     If you look at the mens rea for each of the offences in the 1861 act, you’ll see that the notion of mens rea has been largely left up to the courts to decide where the mens rea comes into play with the offence. The mens rea of assault and battery seems to be any sort of subjective recklessness, as seen in R v Savage [1991] and R v Parmenter [1991]. ‘Malicious’ can be somewhat translated to ‘intention and/or causing some harm’ in s.20 (R v Mowatt). In s.18 however, judgers and academic lawyers have deduced that ‘malicious’ is not necessary, unless for secondary mens rea, to resist arrest. This can also be taken from R v Cunningham [1957], where the defendants appeal was held due to the lack of proof that it was malicious intent by the defendant, but rather recklessness of his actions that caused the illness to the victim.
     It can also be noted that the act is now going through almost constant revision and rewriting by judges, this could be seen as ‘law making by statutory interpretation’. R v Dica [2004], the defendant was charged with two accounts of GBH under s.20 after giving two women HIV, even though he was aware he had the infection, however the two victims were unaware of the defendant's infection. This is a good example of how courts have the power to amend laws where fit the purpose in the modern time. The court of appeal then quashed his conviction and ordered a retrial, which then later confirmed reckless infection does constitute s.20 offence. The significance of this judgement is the defence of consent, if the victims had known about the defendant's HIV, and then consented to sexual intercourse then there would be no grounds for criminal liability.
     Given the decisions in R v Savage (s.47) and R v Mowatt (s.20), you can see these two offences involve constructive liability, making it unnecessary for the crown to prove intention or recklessness because of the actus reus of the offence. Being convicted under s.47 can be done by proving that the ABH was caused by common assault or battery. Because neither offence need proof the defendant intended for the outcome or was reckless. The issue with constructive liability militates against the basic understanding of criminal liability called the principle of correspondence, which requires the mens rea should be related to the actus reaus of the offence and to the people connected to the offence. John Gardner, an advocate of the Offence Against the Person Act, has argued that ‘the correspondence principle is not and has never been a principle of English law’. In his book he goes on to say ‘’The more basic offences with which they are associated require mens rea, and that mens rea is naturally carried over into the contractive offence. The guilty act must still be attended by a guilty mind’’ [John Gardner 1994]. In other words, though it would be impractical to follow the correspondence principle to the letter, he would suggest that it may be thought of as an ‘aspirational standard’ for the criminal law that should be used wherever possible. The defendant should be able to know when he or she runs the risk of committing a specific offence that the requisite mens rea corresponds to his or her actions.
     While looking at the hierarchy or sentencing you could also point out the offences of assault and battery have the same maximum sentence of six months. However, s.47 ABH has a maximum sentence of five years. Ten times higher than a maximum battery charge. Five years is the same as s.20 of GBH. These maximum sentences lack correlation or any sort of consistency. Lord Justice Henry made a point the actual economic cost of this law in saying that the present appeal system is ‘’of no practical importance’’ and ‘’another example of how bad laws cost money and clog up courts with better things to do”. A fair point when considering the smaller crimes in the act, such as assault and battery where the actus reas takes prevalence and masses of evidence are not needed. In a video released by the Law Commission, Professor David Ormerod QC points out that over a third of all sentences passed in the crown court for ABH are under six months, meaning they do come under the sentencing powers of the magistrate's court. The Law commission believes that the expense and time of the crown court could be saved from having to deal with low level offences of this kind. An article by Josh Dowdall says is also worth noting that the act still has offences written in that clearly are not needed, or if are come under another offence, ‘’For example, the offence of assaulting a seaman escaping from a shipwreck’’ [Josh Dowdall, 2015]. He then goes on to explain how there is a flipside to this argument in how other parts of the act, such as the sexually transmitted disease shows how the law has progressed with society. As stated, before in R v Dica [2004].
     Samantha Love (n.d.) writes how the act, albeit faulty, works very well and has done continuedly since it's bringing into legislation 159 years ago. Love acknowledges a large part of this is down to the ability of the justice system to work around the written law and adapt. This is done through interpretation and case law throughout the years. With case law we can see how the law has been interpreted in the past and how we can evolve that into the present-day system. Love points out that areas of the act such as the sexual offences have been completely scrapped and replaced, showing that amendments have been made. This can be seen with the introduction of the Sexual Offences Act 2003. Love goes on to question ‘’The question for Parliament is whether the reform of the law of sexual offences also needs to be mirrored with reform of non-sexual offences against the person’’. The article points out that on paper, yes, the act needs to be reformed to aid the judicial process. But, over time with the amount of case law and judicial law we are able to work around this act successfully and most importantly, fairly. 
     There is no doubt that there is a good argument to be made that the Offences Against the Person Act 1861 has run its course and is in need of reform, or at least updating to fit modern day needs and be more coherent. The Law Commission in 2015 did put plans forward for an updated act which fitted today's times. However, they have seen little to no progress within government to make these changes. The new plans were an update of the Home Offices 1998 bill. It has been argued that although the Commission have put forward plans for a new bill, the new one does not come without its defects as well. Some have said that the plans put forward by the Commission lack ‘’depth with a number of core issues” and suggesting that the new bill fails to tackle problem areas that may be controversial [Demetriou, 2015 p19-20]. This is a problem as it leaves grey areas within the law. The old act while having ‘grey areas’ has filled them in partially over time. This has been done with copious amounts of case studies to look at. In conclusion, I think reform of the current act only makes more and more sense the more you delve into it. Reform would streamline proceedings and aid both prosecutors and defendants in outlining a straightforward system which wouldn’t be so vague in parts. Not only this but it would free up money, money that could go elsewhere after serious cuts to the sector in recent years.
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