Contract Law 
(BMLW5017)


Task: Write a letter from Jane to Mr. Smith explaining whether a legally binding contract has been formed based on their interactions.


















Chloe Evans (2304519)

Dear Mr. Smith,

I hope this letter finds you well. I am writing to you regarding our previous conversations about myself (Jane) renting out your flat during the 2025-2026 academic year. As a university student I was enthusiastic to have found your listing and am disappointed in your decision to rent it out to someone else. Although our conversations have been brief and the majority through email, I do believe that there has been some confusion on whether you have broken a contract with your decision to rent to someone else. My aim in this letter is to have a clearer understanding that is mutual on how to move forward, ensuring that we stand by legal conduct.

Firstly, I would like to explain the process of formatting a contract to ensure we both understand the legal requirements it takes to make a contract. McKendrick (2012, p.19) explains the stages of formatting a legal contract and what steps are necessary to call and an agreement a contract that is legally binding. These steps include offer, acceptance, consideration, capacity and intention to create legal relations. To further amend this point UK.GOV (2024) agrees that these five steps need to be involved to create a contract and for it to be enforceable both parties must agree. However, questions on whether a contract can be made through an email and not in a formal setting could be at thoughts here. Through research it is known that a contract can be made anywhere which the cases of ‘MacInnes v Gross’ (2017) proves this point with its quote on how “a contract can be made anywhere, in any circumstance.” demonstrating that a legally binding contract could have been made through email if other factors correspond.

To understand whether an agreement has been made we must decide if an offer has been made or just an invitation to treat. Jahromi, Ghaziani and Milani (2024) explain how an invitation to treat does not count as an offer therefore for us to have had a legal contract an offer is needed. Bashir, Khan and Khan (2020) similarly explain how an invitation to treat is merely a step in negotiations to form a contract therefore if we only had an invitation to treat there would be no necessary reason for us to continue as you have decided to rent to someone else. Moreover, they explain that it is a proposal of a sort not a definite offer. However, an advertisement is an invitation to treat not an offer made clearly through the case of Carlill v. Carbolic smoke ball company (1893) where Bowen, LJ confirms that an advertisement is “too vague” to be considered a contract. While you may argue that your initial communication was simply an advertisement, the fact that we engaged in discussions and I accepted the terms of a monthly payment plan indicates that we have moved beyond the advertisement and into the realm of an offer Nevertheless, through you writing “Sure, the rent is £500 per month, and you can move in on September 1st 2025. Please confirm if you agree.” I am to believe that there was intent for us to make an agreement therefore you had made a clear offer. 

As I believe that an offer was made let me explain to you what an offer is to keep everything clear. As you had made an offer in writing through the email exchange and express confirmation that I was willing to accept an offer through an email by me responding this offer was in writing and seen as a making of an offer (Government legislation (The Civil Procedure (Amendment No. 8) Rules 2014)). As another rule shown by ‘Taylor v Laird’ (1856) an offer must be communicated to the person receiving the offer (the offeree) which was done in this case both parties did agree to the offer where I confirmed I agreed to the offer of rent for £500 a month from the first of September 2025. In our email exchange the offer has clearly been made by you for the rent and is accepted “I agree to the terms” and later paid the deposit. 

Now that it is distinguished that an offer was made the next step for the contract would be acceptance, which is where an offer was agreed by the person receiving the offer. Communication of acceptance must be made clear to the other party as shown in the case of ‘Felthouse v Bindley’ (1862) where silence was not a communication for acceptance. In the case of our communication, I had written to communicate acceptance and further made a deposit that provides another point of acceptance to the agreement. To accept an offer, we determined through the mirror image rule where the accepted offer is the same as the offer meaning there was no counteroffer which would lead to further discussions before an acceptance can be made (Richards, 2019). Again Richards (2019) explains how it is the final stage of agreeing to the terms of the offer from both parties, therefore by the offer of £500 made by yourself and me then accepting and paying the deposit how we both agreed to the £500 rent a month starting from September. Another point to add is how Higgins (1963) reviews ‘Treitel: The Law of Contract’ and explains how Mr. Treitel believes that an offer and acceptance determines whether an agreement has been made to move on to consideration of a contract.

Since evidence shows that an agreement has been made, I will move on to the next part needed in a contract which is under consideration. In the case of ‘Dunlop v Selfridge’ (1915) you will see that consideration is defined as a promise to provide for a price. In our case this would be the promise of renting the flat for £500. As a promise is not enough for a contract, this is where consideration becomes a part of enforcing a contract. Eisenburg (1981) describes consideration as both parties understanding that they are making a contract and that both parties have something to gain, this determines what ‘promises’ are considered enforceable by the law. Understanding the rules of consideration is important as well as following these rules in order for consideration to be present. These rules as presented by Finch and Fafinski (2023) are “consideration must move from the promisee, consideration must not be past, consideration must be sufficient but need not be adequate.”. In simpler terms the move ‘from promisee’ means that a third party is not allowed which we followed by direct emails between both parties involved, then by ‘not be past’ means only present and future asks are allowed to be in the contract therefore the promise of renting in the future agrees with this consideration. Lastly, ‘must be sufficient but need not be adequate’ explains that the promise must have a real value even if the exchange has no equal value. As the case ‘Thomas v Thoams’ (1842) demonstrates that in the eyes of the law a sufficient consideration mean that the item has to be of value, where in the case the deiced wife was to rent for £1 (but not have to be adequate), even though it does not seem to be a fair trade the promise is still proving value. Therefore, it is proven that during our exchange there was clear consideration as there was a promise for the future where both parties benefit.

With an agreement and consideration, the next main part of a contract is if there was intention to create a legal relation meaning was their goal to form a contract. Professionals Merkin and Saintier (2021, p. 145-150) explain this further as a way for courts to rule enforceability of a contract, for example they would not consider trivial family agreements to be classified as a contract as the rebuttable presumption would be that family members are not intending to create a contract when agreeing. Moreover, looking at specifically business agreements, as this is what we would have as we are not related or close in any way, the rebuttable presumption would be that the agreement was intent to form a contract. Again, looking through the assumption of a court they would believe that through our email exchange there was intent on both parties for a contract where you rent the flat to me and I pay you monthly. 

Now that it is understandable we have majorly needed to form a contract we will look at capacity. In short having the capacity to contract means that a person is competent to enter a legally binding contract (Williams and Gooch, 2015). The main reasons that a person lacks capacity would be the lack of mental capacity, minors and companies. Under the Mental Capacity Act 2005 explanation of the lack of mental capacity would be if a person would be unable to decide themselves due to an impairment or health issue. As I know I do not have this I would suggest if in your reply to you could state if you have any additional information regarding your mental capacity that would cause the contract to be void. If I were to assume that you had full mental capacity the next point would be minors which neither of us are therefore this does not apply to us. Lastly, I will explain companies to you that you understand this, through the case of ‘Salomon v A. Saloman & Co Ltd’ (1897) to lack capacity in the form of companies is that you are under a cooperate veil and therefore individuals must not be to blame for a companies act, therefore there is a separate legal personality. That said, our agreement was made between two parties, and no companies were involved and as a result this does not apply to us. Understanding the capacity to contract I will assume that we both have full capacity unless stated otherwise and therefore we had the ability to enter into the contract.

I hope that reading the information I have gathered shows you that we did indeed have a contract therefore deciding to rent to someone else offering a higher price does put us in an awkward situation. Through the Housing Act (1988) it is said that once a fixed contract has been agreed upon both parties are bound by the contract unless a breach occurs. I had paid the deposit before you decided to rent to someone else and no breach has occurred on my end consequently you have broken our contract as a landlord cannot alter the contract terms (meaning you cannot now decide to increase rent or choose to rent to someone else). As a result of the breach of contract I may be entitled to seek damages for the loss I incurred because of not being able to rent the flat on the agreed-upon terms. To further evidence this, Mullen (2016) evaluates that in most cases a breach of contract will result in full compensation for the loss suffered.

Considering this I hope you understand my frustrations and concerns and therefore I hope to solve this amicably between us, but I am going to seek legal advice before I act further. I would rather have not needed to seek legal compensation, however; due to the seriousness of the situation and the breach of the contract I feel this is the necessary route. Again, I would have preferred not to have to go down this route, but the breach of our contract feels unfair and goes against the terms we previously agreed upon. I trust that we can find a fair resolution, and I am open to discussing this matter with you further.

With kind regards, Jane.
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