Judicial independence is an important aspect in the theory of the rule of law. Tabe Tabe (2011) defines the Rule of Law as that no man or body is above the law and that it should be applied consistently. Judicial Independence is needed so the people are confident in taking their issues to court and that the rulings given would be fair (New York City Bar Association 2018). Courts and Tribunals Judiciary (2020) define Judicial Independence as judges having the freedom to exercise their judicial powers without pressure from external sources. Mark and Thomas (2011) highlight that the judiciary not only need to be independent from the other bodies of power, but they also need to appear independent to the public to ensure the people have this confidence in the fairness of the UK legal system this is supported by the Pinochet case in 1999. The Canadian Judicial Council (2016) state that judicial independence is a vital aspect of the separation of powers theory, which is a fundamental principle of the constitutional theory of the Rule of Law. The Supreme court (2020) define the separation of powers as a clear division between the Legislative, Executive and the Judiciary. The Canadian Judicial Council (2016) state that judicial independence is a vital aspect of the separation of powers theory. In this essay I will discuss the extent of the separation of powers between the Judiciary, Legislator and the executor and its promotion of judicial independence in the UK. 

The overlap between the Executive and Legislative is highlighted by the number of government officials who are MPs. For them to maintain their government roles they must vote with Parliament or resign, this is referred to as the payroll vote (House of Commons 2017). Benwell and Gay (2011) comment on this being a problem as if parliament dominate The House of Commons then the scrutiny of acts could be questioned. They do note that the House of Commons Disqualification Act 1975 created a limit on the number of Payroll votes in the aim to prevent a stronghold by Parliament. Former Prime Minister, Gordon Brown references his honourable friends experience in the US. He states that having a slight overlap between the executive and legislative is beneficial. He uses the US as an example to show that at time the three bodies of power can all disagree and be in deadlock. In the UK he states we don’t have that issue as it is more likely that we can persuade parliament to prevent these issues arising. Montesquieu (1978) comments would criticise this overlap as he believed that the executive and legislative power should not be in the same body. He stated that if this were to happen there would be Tyranny (SupremeCourt)

Prior to The Constitutional Reform Act (CRA) 2005 the Lord Chancellors responsibilities were  a prime example of an overlap between all three bodies of power (Smith 2005). The Prime minster along with other government ministers sit in The House of Commons. The Lord Chancellor was the head of the judiciary, a member of cabinet and the speaker at The House of Lords. Lord Irvine (2000, quoted in British Government and the Constitution: Text and Materials,1985, p.117) commented on one of the safeguards which were in place to promote the separation of powers being that Lord Chancellor must not sit in on the passing of any legislation that they had been involved in nor must they be involved in any case where the executive were directly involved. However, it was still seen that there was too much of an overlap, the CRA 2005 made significant changes to this role to make clear the separation of powers and to protect the independence of the judiciary. 

The CRA 2005 places the duty on all government ministers to uphold the independence of the judiciary (Courts and Tribunals Judiciary (2020)) and to not seek to influence the judiciary through any special access (Courts and Tribunals Judiciary (2020)). The CRA does place more importance on the role of the Lord Chancellor to maintain and defend the independence of the judiciary (Courts and Tribunals Judiciary (2020)). Lord Lloyd of Berwick commented in the executive and judiciary publication of parliament that there are two key aspects in regard to the Lord Chancellor and judicial independence. The first being to defend the court if there is an attempt by government to restrict the jurisdiction of the courts power. The second being defending the independence of the judiciary when ministers attack individual judges for decisions they have made. Lord Falconer clarified that this meant although ministers should be able to comment if they disagree with a judgment, they should be able to take it to appeal or to try to change the law, but it should not be deemed that ministers are attacking judges personally. It would be the Lord Chancellors role to reprimand a minister if they were seen to do this. Since the CRA (2005) there has been one notable case where the Home Secretary breached their duty to uphold the independence of the judiciary. This is relating to R V C Sweeney. The home secretary attacked the sentence as "unduly lenient" and asked the attorney general at the time to re-examine the case which gave the perception of incompetence on the sentencing judge. The Lord Chancellor subsequently had to speak out and rebuke the comments made. He also had to get a statement of apology for the comments made. Secretary of the Council of Circuit Judges, Judge Keith Cutler commented in the executive and judiciary publication of parliament that there was a sense of feelings that no one was speaking out for the judges. So, although the CRA 2005 implemented specific aspects to ensure ministers uphold the independence of the Judiciary there are real life examples of the of the practicalities of this being highlighted. 

When considering the importance of judicial independence and the overlap between the judiciary and the executive it is important to talk about the role of judicial review. BowCott (2020) defines judicial review as the process of establishing if a public body has acted within the powers given to it. Thus ensuring the executive is always accountable for its actions. The judiciary website highlights that the aim of judicial review is to establish if the way the decision: made by the executive; was reached, was fair and accurate decision itself. Torpey, Regina (on The Application of) v Director of Public Prosecutions (2019) is an example of judicial review taking place where the original procedure was overturned. Following an appeal on the original decision the Crown Prosecutor saw that the DDP had applied the law in an incorrect manner to come to the conclusion they did and granted a judicial review. Lord Chancellor, Robert Buckland QC MP refers to judicial review as an essential part of the UKs constitution. (Crown 2020) In relation to judicial independence it is important that this exists for judicial reviews to remain objective and unbiased. 

Here will look at the overlaps between the Legislator and the Judiciary: how these allow for judicial independence and the safeguards put in place.
The CRA 2005 brought many changes to the roles of the legislative to promote judicial independence. The Lord Chancellor was the head of the Judiciary prior to the Act. The Act gave this responsibility to the Lord Chief Justice. Before the CRA judges were also appointed by the Lord Chancellor. The judiciary website notes a criticism of this method as a member of government shouldn’t have the sole responsibility for appointing judges. Hanretty (2015, pg 327) offers that this could be because when judges are appointed by this authority it is clear that ‘political preferment’ is a factor. To help allow for the separation of powers and promote judicial independence the CRA 2005 brought the Judicial Appointments Commission into place. This took away the overlap of the legislative in the appointment of judges. The implementing of the Judicial Appointments Commission made the independence of the judiciary concrete in the law (Judicial Appointment Committee).  

Before the introduction of the Supreme Court the highest Appeal court was governed by the Law Lord who were judges that sat in the House of Lords to manage judicial matters. Thus, forming an overlap in the powers as part of the judicial body sat with the legislator. The CRA 2005 created the Supreme Court which separated the judiciaries role from the legislative; making a more formal separation of powers and promoting the independence of the judiciary. However, the implementing of the Supreme court has had its criticisms. Lord Phillips comments that the original funding for the Supreme Court has not been met so there has been a reliance on the Ministry of Justice to provide the shortfall. Lord Phillips Criticises this and feels it is a way of the Supreme Court becoming an ‘outlying part’ of the ministry of justice’s empire therefore blurring the separation of powers and reducing judicial independence.

Another overlap is in the use of super injunctions. Hall (2013) describes a super injunction as an order preventing the person it is applied to from sharing information about something. Former Prime Minister David Cameron gave criticism to the use of Super Injunctions saying it made him feel uneasy. By creating super injunctions judges are creating a law in sorts – a duty which falls to the body of the legislator creating an overlap and bringing the judiciaries independence into question. Bowcott (2011) criticizes the blur in powers in relation to injunctions, essentially being the case of judges making privacy laws without the parliamentary procedure.

European Communities Act (1972) brought into effect that the judiciary must apply European law over UK law. (Amministrazione delle Finanze dello Stato v Simmenthal 1978). This links in with The Human Rights Act (HRA) (1998) which gives the judiciary the ability to go against an act of parliament if they feel it does not fit with a rule from the HRA however, it leaves with parliament the decision of whether to amend the UK law, maintaining parliamentary sovereignty and some level of separation of powers. An example of this would be A and others v Secretary of State for the Home Department (2004) which saw appellants detained by the government for years under the Terrorism, Crime and Security Act 2001 at Belmarsh prison. The imprisonment was challenged in-front of the Special Immigration Appeals Commission (SIAC), it was decided that this detention was against the HRA 2005 and an incompatibility was raised. Baroness Hale of Richmond (2004) explained that the courts cannot squash acts of parliament but if they see the act as incompatible with the HRA they can raise a declaration of incompatibility. This then will then pass back to parliament who will decide whether to take action on this or not. A further example of the courts implementing this power would be Chahal v United Kingdom (1996) which saw Chahal be detained for a number of years as he contested being deported due to the torture he would face. The courts decided that the detention was not needed as Chahal did not meet the requirements as set out in the Anti-Terrorism, Crime and Security Act 2001 thus going against parliament and ruling in accordance with the HRA.  

In conclusion the UK constitution places importance on judicial independence and the need for a separation of powers to ensure confidence and fairness in the legal system. There are safeguards in place to promote independence such as tenure and the need for financial security. Benwell and Gay (2011) state that the UKs system does not show a clear separation of powers but more of a balance of the three bodies of power. Bagshots (2003) comments support this idea of balance but he refers to the overlaps in the bodies of power as ‘fusion of powers’. The CRA (2005) offered many restructures that have made a more formal separation of powers, Oliver (2004) agreed that the reforms have put in place a more formal separation of powers thus strengthening the independence of the judiciary. 
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