	
	
	



Judicial Independence is a constitutional principle that suggests judges must be free to exercise their judicial powers, without interference from the State, media, litigants, and other powerful bodies.
Regarding the constitution of the United Kingdom, consider the importance of judicial independence. Discuss the extent to which the United Kingdom’s constitution allows for separation between the judiciary and the other branches of the state.
The British constitution is considered as one unique legal framework because of its salient feature of being un-codified. There are other important principles laid down in it which form the backbone in its implementation. The paper sheds light on some of the salient features of the UK constitution such the independence of judiciary and its connections with other state organs. Secondly, it discusses the importance of independence of judiciary and how it overlaps with other organs of the state in the UK constitution. Lastly, the paper elucidates in detail the influence of separation of power and rule of law over the independence of the judiciary at present.
One unique characteristic of the UK constitution is its indeterminacy. It is hard to determine what is constitutional and what is not, especially in a constitution that has never been codified. Therefore, this factor makes it difficult to find out the exact origin of the British constitution. However, few characteristics that influence the working state machinery includes the relation of executive, legislature and judiciary. Above all the judicial independence is must to maintain and deter society by spreading good and cutting off evil (Parau, 2020). 
Judiciary is one organ of the state that plays an important role in dispensing justice. Due to its significance in maintaining the justice in the society, it is important to keep it free from any political pressure. Independence of judiciary means that the judiciary’s decision must not be influenced by any political agenda, leader, party or from the interference of other organs of the state i.e., executive and judiciary. It maintains the balance between moral and ethical norms in society to cut off the crime rate. It must form its decision on the basis of law and fact and not on favorism (Parau, 2020). Judicial independence is important so that the judge decides on the evidence presented before his court of law rather than by any external influence. This not only deteriorates the true essence of justice but also violates the fundamental rights of both accused and victim (Independence, 2020). The very same rule of keeping judiciary independent was established in Volkov v Ukraine (2013) stating that “the independence of judiciary is the fundamental requirement for protecting democracy and human rights.” 
The introduction of the Constitutional Reforms Act of 2005 tried to separate the two major branches; the judiciary from the legislation. The reason behind was that the bills become act or law once they get approval from the parliament first and then go for the royal assent, hence interference of legislature in the judiciary. 
However, the independence of judiciary, despite being a part of UK’s unwritten constitution, is not fully protected from political pressures or interference from the other organs of the state. The judiciary, at present, is not fulfilling the doctrine of separation of powers. Separation of powers is the doctrine that enumerates the concept of independent working of all organs of the state. The doctrine is applied to all the three organs; the executive, legislature, and the judiciary. This doctrine does not allow the interference of one organ into the working of the other. The concept of separation of power was given by Montesquieu in his book ‘the Spirits of Law.’ Separation of power is considered a fundamental concept in the United States and other Presidential systems. In a case law, one of the senior judges Lord Steyn stressed that “the separation of power comes into play when the majority in the House of Common becomes powerful and the acts and intentions of the executive and parliament are not as careful as it ought to be. The three organs then resort to the separation of power.” In another case law titled as Duport Steels Ltd v Sirs (1980), established that, “It can and cannot be strongly emphasized that the British constitution is largely based on the doctrine of separation of powers. It's just that the legislature makes law while the judiciary interprets them.” (p. 157)  However, it is not prominently found in the British legal system. Moreover, it is the responsibility of the judiciary to ensure the strict implementation of rule of law (Parau, 2020).  
As already mentioned, the judiciary is not that independent in UK from external pressures. In the UK, various offices are evolved to maintain a balance between the crown and the parliament. (Benwell et al., 2020) Few scholars, like Walter Bagehot, have provided justifications for not calling the division of power in the UK as separation of power, rather ‘fusion of powers.’
A decade ago, the British parliament introduced the Constitutional Reforms Act 2005, where it was supposed to take the legal system towards a formal separation of powers. However, the establishment of an independent Supreme Court and dismantling of the Lord Chancellor’s office served as an epitome for the ‘fusion of powers.’ Adding to this, the right conferred on the judges to consider the decisions of the European court under the Human Rights Act of 1998. (Benwell et al., 2020) All these provisions undermine the prominent role of separation of powers between executive and legislation, legislation and judiciary, judiciary and executive, or all three. 
The powers of the state in the UK are fused through checks and balances. However, the scope of separation of powers is quite limited as all the three organs are involved in the function of others. There is a broad overlap between the legislation and executive in the British constitution. The head, known as the crown in the UK is a member of both houses thus keeping checks on the role of legislation. (Allan, 2001) Other than that, there are too many examples of overlap in the functions of the legislature and the executive. The list provided below is not exhaustive though, however, it presents a clear picture of how the concept of fusion of powers and instead of separation of powers is prevalent in the UK constitution. 
The parliament, due to its supreme status, exercises legislative functions for forming the regulations of its internal affairs. The ministers play role in delegated legislation but also exercise legislative functions in the parliament. The courts, while dispensing justice, also establish principles for the common law. The ministers who are the member of the cabinet and also of the two houses perform judicial functions when any dispute arises, especially in the field of country and town planning legislation. Magistrate, although belongs to the judicial organ, however, they are empowered with few administrative powers also. 
All the above-mentioned points are the epitome as to how the separation of powers shares a weak bond in all organs of the state in the UK. 
However, the Montesquieu’s model of separation was flawed because a complete separation of powers may create a deadlock and disunity in the state functioning. An approach of Marxist-Leninist approach refuted the doctrine of separation of powers. As per this theory, it is “nothing but the profane industrial division of labour applied for purposes of simplification and control to the mechanism of the state.” Moreover, it ignore the concept of class nature of society (Bodil, 2017)
The Lord Chancellor is one person responsible for keeping the judiciary independent as much as possible. Moreover, he is a member of the cabinet too. The Constitutional Reforms Act 2005 removed Lord Chancellor from this position and placed Lord Chief Justice as the head of the judiciary, which is still prevalent in England and Wales. Furthermore, the role of Lord Chancellor is now linked with that of Secretary of State for Justice (Benwell et al., 2020). The Constitution Reforms Act tried to inculcate a more formal concept of separation of powers. After the act, the Lord Chancellor is no more a speaker of the House of Lords, hence, keeping away legislature and the functioning of the judiciary.  
Another change brought by the Constitutional Reforms act was in the procedure of judicial appointments. Before this act, the Lord Chancellor, a government minister, was responsible for appointing the judges. However, he was not directly authorized to appoint them but through recommendations. He had a very strong say in judicial appointments. However, to maintain the independent working of the two organs, the legislature constituted an Independent Judicial Appointments Commission under section 6 of the act, also known as Boards for England and Wales for this purpose. This commission was independent from any say of the Lord Chancellor from the executive organ, hence keeping the judiciary independent. Before the formation of the commission, the executive interfered in the judicial appointments, but today, an independent commission appoints judges. 
The protection of the judicial tenure was secured under the Act of Settlement 1700. To be more specific, the tenure of the judges of Court of Appeals, Supreme Court, and that of High Court is to be found under the Supreme Court Act 1981 (Judicial Appointments Commission, 2012). By providing life tenure to the judges of the court is one mode to make judiciary independent. This way the judges can make decisions easily and as per their discretion, which came after the Reforms act 2005.
The salaries of the judges are protected from being increased or decreased by the government. (Judicial Appointments Commission, 2012) Hence, separating the influence of the executive on judicial appointments. Moreover, the act provided immunity for the judges from any liabilities in the discharge of their judicial functions to legislature or executive to reduce interference as much as possible. 
The parliament, through the act of Constitution Reforms 2005 got separated from judicial functions in 2009. The UK Supreme Court was established, entrusting all the judicial powers in it. The court was given original and appellate jurisdiction with the formation of the Judicial Committee of the Privy Council. The Supreme Court is presided by independent 12 judges who are free from executive and legislature, known as the justices of the Supreme Court. 
The judiciary has somehow become independent after the introduction of the Constitutional Reforms Act 2005. However, there still exists few gaps which needs to be cover by the UK legislation. The Judicial commission made for the appointment of the judges must be independent from executive. Many scholars, such as Professor Munro, have raised the issue of fusion of powers, replacing the doctrine of separation of powers, to be unsatisfactory. Moreover, the criticism is more related to the anomalous position of Lord Chancellor in the democratic setup. Moreover, in 2003 the government announced the formation of a complete judicial system. However, many claimed that the reforms were influenced by the political maneuver and the motive was to unseat the Lord Chancellor. (Kavanagh 2016).
The last 25 years in the history of the UK have raised judicial activism. One major part was the entry of the UK into the European Union, forming a political and legal consensus. Moreover, the Human Rights Act 1998 has an impact on this organ. It is termed as partial separation of powers by many scholars. One landmark case is that of R v Secretary of State for the Home Department (1962) where the issue arose on the human rights issue affecting the independence of the judiciary. The case was about nationality, immigration, and asylum seeker under the UK act, and the decision was considered influences, biased, and unfair from the other organs of the state. Similar cases like this coerced judiciary to voice upon political agendas (Kavanagh 2016).
Moreover, the selection of women and ethnic minorities also raised concerns for deteriorating the independence of the judiciary. The selection of candidates was supposed to be on merits and not on predecessor or influences basis.  
As per the debate of two camps, the judiciary itself, on various occasions expressed that the British constitution is based on the doctrine of separation of powers but lacks complete judicial independence (Kavanagh, 2016). 
In practice, it is really hard to keep judiciary and the influence of other two organs at par. As a result, the executive influences the decision making power of judiciary involving any political agenda. Therefore, the implementation of separation of power is stressed upon to free judiciary from any such influence while dispensing justice. Moreover, all the three organs must contribute in their own unique ways to make judiciary independence because it can, in one way or another, will impact the working of the other two organs, which are, the executive and the legislature. Therefore, the system of checks and balances in more appropriate to shun the practice of interference and promote judicial independence. 
The doctrine of separation of powers plays a significant role in the working of state machinery. The doctrine is not very much prominent in the UK however; the judicial activism in the past years has tried to inculcate a formal separation of powers. Moreover, this move somehow proved to be beneficial for British legal system in maintaining separation. However, the fusion of powers is most likely to be seen in other organs of the state; executive and legislation because of the parliamentary sovereignty and that of the status of the Crown.
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