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Framework Agreement

To quote the CIPS Position Statement, framework
arrangements are becoming more popular as they
represent a 'smarter' way of purchasing than placing
'one-off' orders for recurrent contracts for works or
supplies; by for example optimising volume purchasing

discounts and minimising repetitive tasks.
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Framework Agreement - CIPS Knowledge Summary

1. Introduction

A key aim of a framework agreement should be to establish a pricing structure; however this
does not mean that actual prices should be fixed but rather that there should be a mechanism
that will be applied to pricing particular requirements during the period of the framework. It
should also be possible to establish the scope and types of goods/services that will need to be
called off. (See section 10 below for a detailed discussion of call-offs.)

2. What is a framework agreement?

The current EC Utilities Directive, and the proposed consolidated public sector Directive (see
below) both define a framework agreement as "an agreement with suppliers, the purpose of
which is to establish the terms governing contracts to be awarded during a given period, in
particular with regard to price and quality". In other words, a framework agreement is a
general term for agreements with suppliers which sets out terms and conditions under which
specific purchases (call-offs) can be made throughout the term of the agreement. This
framework agreement may, itself, be a contract to which the EC procurement rules apply. This
would be the case where the agreement places an obligation, in writing, to purchase goods,
works or services. For this type of agreement, there is no particular problem under the EC
rules, as it can be treated in the same way as any other contract.

However, the term is normally used to cover agreements which are not, themselves, covered
by the definition of a contract to which the EC rules apply (though they may create certain
contractually binding regulations). Such agreements set out the terms and conditions for
subsequent call-offs but place no obligations, in themselves, on buyers to purchase anything.
With this approach, contracts are formed, in EC Directive terms, only when goods, works and
services are called off under the agreement. The benefit of this kind of arrangement is that,
because authorities are not tied to the agreements, they are free to use the frameworks when
they provide value for money, but to go elsewhere if they do not.

It is this form of agreement, where the framework itself cannot be readily classifiable as a
contract for the purposes of the EC procurement rules, which is addressed explicitly in the text
of the proposed new EC public sector Directive.

3. Setting up a framework agreement

It is important to consider whether a framework agreement is the right approach for the
particular goods, works or services to be purchased. This will be a value-for-money judgement
for the contracting authority concerned, taking account of the nature of purchases involved
and the ability to specify such purchases with sufficient precision up front. In particular the
framework would be capable of establishing a pricing mechanism. However, as emphasised in
the CIPS Position Statement, a Framework Arrangement does not mean actual prices should be
fixed, but rather that there should be a mechanism that will be applied to pricing particular
requirements during the period of the framework. It should also be possible to establish the
scope and types of goods and/or services that will need to be called off. There should not be
any objection to upgrading the product or service required so long as it remains within the
scope of the original specification.

Setting up framework agreements and framework contracts should not be seen as an onerous
process. At its simplest the procedure usually incorporates the following:

e Some words that describe the purpose and scope of the arrangement

e Clarity on whether it is in fact a contract or agreement (i.e. is there consideration)
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e Terms and conditions that apply to each call-off

e A pricing mechanism — may not be fixed prices — along with discount arrangements
e Specifications, standards, samples as appropriate to define the requirements

e A call-off mechanism/procedure

e Duration of arrangement

e Any limitations on the use of the arrangement

4. Examples of framework arrangements

Examples of Frameworks for Supplies, Services and Works under the EC Procurement regime
are as follows:

4.1 Supplies

a) Supplies from a single supplier: a framework agreement is required for, say, desks by one
authority and is awarded, following its appearance in OJEC ( Official Journal of the
European Community, also known as the Official Journal) and selection, on the 'most
economically advantageous' basis to a single supplier. The authority calls off its
requirements for desks, during the period of the framework, on the basis of the terms
agreed when the framework was initially set up;

b) Supplies from several suppliers: a framework agreement is required to cover, say, a
number of local authorities' paper needs over four years. Following the OJEC notice and the
selection process, based on financial and economic standing and technical capacity, bids
are evaluated on the 'most economically advantageous' basis for entry into the framework.
A number of suppliers are included in the framework to supply a variety of types of paper —
plain, lined, recycled, coloured etc. — over a four-year period. The authority goes to the
supplier within the framework whose offer is the 'most economically advantageous', based
on the original award criteria, for each call-off required throughout the four years. As the
terms do not need to be refined or supplemented in this case, the authority has no need to
use the 'mini-competition' option (see section 10 below for a discussion of mini-
competitions);

4.2 Services

Consultancy services: a framework agreement is required for a range of consultancy services.
An OJEC notice is issued and candidates for the framework are selected on the basis of
financial and economic standing and technical capacity — including track record and
demonstrable ability. Bids are then evaluated on the 'most economically advantageous' basis,
including quality systems and fee rates. A number of companies are included in the
framework, covering the range of consultancy services required. Hourly rates for different
grades of staff form part of the agreed terms. When there is a need to call-off specific services,
within the framework, the contracting authority holds a mini-competition with all providers
capable of meeting that need for the category of services required, in order to establish which
company provides the 'most economically advantageous' (‘'value for money') offer.

4.3 Works

a) Minor works: a framework is awarded to several contractors on a UK-wide basis, following
OJEC, selection and awarded on the 'most economically advantageous' basis. The
contractors provide a range of services within categories such as building, plumbing and
electrical services. Hourly rates, call-out charges and levels of quality are set under the
framework agreement. When a call-off is required, the authority goes to the contractor
providing the 'most economically advantageous' offer, on the basis of the original award
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criteria, for the particular need. There is no need for a mini-competition in this case, as the
terms do not need to be refined.

b) Major works: a framework is needed for units to be constructed as part of a major works
programme. Following an OJEC notice and a selection process, based on financial and
economic standing and technical capacity, a framework is awarded to a small number of
prime contractors for units to be constructed as necessary throughout the period of the
agreement. The kinds of units in question might include prison cells, categories of hospital
beds, garages etc., where there is a standard size, design or requirement. The awards are
made on the basis of the particular mix of quality/unitary prices to meet the need. At the
call-off stage, a mini-competition is held and bids are invited from all contractors capable of
meeting the requirement for the specific units, with the call-off awarded to the contractor
providing the 'most economically advantageous' bid for the units required.

Problems of implementation

Framework agreements raise particular difficulties under the procurement rules, because the
initial offer does not always lead to a binding contract.

The current law on framework agreements can be summarised as follows:

1) Framework arrangements, whilst not expressly mentioned in the Works, Services or
Supplies Regulations, are permissible provided the conditions set out below (sections 2-7)
are complied with:

2) The contract awarded under the framework must be binding and must clearly set out the
main terms of the agreement, in particular the price or rates applicable;

3) Framework arrangements must be advertised with due competition as if the public
procurement rules applied;

4) Where the contracting authority holds a mini-competition between suppliers under a
framework, the main framework terms cannot be re-negotiated but non-discriminatory
criteria relating to lowest price or most economically advantageous offer can be applied;

5) Once the framework has been entered into, no re-negotiation of its fundamental terms is
permissible;

6) The new consolidated EU Public Sector Directive contains express provision for framework
agreements (Article 32). (The Directive is not due to be adopted until the end of 2003, with
UK implementation taking place a maximum of 21 months thereafter). However, the OGC
(Office of Government Commerce) recommends that authorities follow the provisions
before the Directive actually comes into force;

7) Under the draft Consolidated Directive, framework agreements will be expressly permitted
provided the above rules are complied with, and the term of the framework agreement
does not last for more than four years (save in exceptional and justified cases).

The UK has always taken the view that the only sensible approach to such framework
agreements is to treat them as if they are contracts in their own right for the purposes of the
application of the EC rules. As such, the practice has been to advertise the Framework itself in
the Official Journal and follow the EC rules for selection and award.

This provides transparency for the whole requirement across the Community and removes the
need to advertise and apply the award procedures to each call-off under the agreement, on
the basis that the Framework establishes the fundamental terms on which subsequent
contracts will be awarded.
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In recent years the EC has expressed some reservations about this approach, the main concern
being that, in making call-offs under a Framework Agreement, there should be no scope for
substantive amendments, through negotiation, to the terms established by the Framework
Agreement itself. Recent discussions, however, have led to a better understanding within the
Community of how Framework Agreements can fit within the EC rules.

Framework agreements in the context of EU procurement rules

Since the new Directive is simply making explicit what is already considered to be permissible
under the existing rules, it is not necessary to have to actually await full adoption or
implementation of the new Directive. The one change to current practice under the proposed
consolidated Directive, is the restriction on the length of a framework agreement to four years
(the period within which the last call-off must be awarded) unless there are duly justified
exceptional circumstances. That restriction cannot be said to apply at present, since the
existing public sector Directives are silent on the use of frameworks, and the Utilities Directive
does not require such a limit.

However, given that there will be such a limit when the new public sector Directive is
implemented, it would be prudent for interested parties to now begin moving in that direction
for new frameworks. It is less likely that there will be complaints or queries about the use of
frameworks in particular cases ahead of implementation of the new public sector Directive, as
long as principles set out in the draft provision are adhered to for new frameworks.

It is frequently argued that framework agreements or call-off arrangements are not contracts if
there is no commitment to purchase minimum quantities and that therefore they do not fall
within the rules of the Directives. It must be borne in mind, however, that each call-off is a
purchase and if the accumulation of purchases reaches the threshold they are captured under
the aggregation rules. The full Directive therefore applies to each individual call-off after that.
If there is the slightest possibility of call-offs aggregating to more than the cut-off figure,
competitions under the applicable Directive should be secured at the outset. The call-off
arrangement can then be agreed with the successful tenderer on a no-commitment basis,
provided that this is made clear in the tender documents.

Advertising framework agreements

If the framework approach is chosen, it will be necessary to advertise the framework itself in
the Official Journal, if its estimated maximum value over its lifetime exceeds the relevant EC
threshold and the procurements in question are not covered by one of the exclusions set out
in the Directives. If the framework itself is not advertised in the Official Journal, in cases where
the procurements are subject to the EC rules, an OJEC notice may be required for individual
call-offs. The need to do this will depend on the size of the call-offs and on whether the
aggregation rules apply. The recommendation is, therefore, to advertise the framework itself,
obviating the need to consider the need for advertising as each call-off comes up.

Contracting authorities that act as central buying organisations may be set up and advertise
framework agreements on behalf of other contracting authorities. Where the EC rules have
been followed by such central buying organisations, other contracting authorities may use the
framework agreements as required so long as they have been covered in the OJEC notice (see
section 8 below). The proposed new Directive explicitly recognises that contracting authorities
may purchase through central buying organisations.
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OIJEC notices

Under the proposed new Directive the OJEC notice must:

e Make it clear that a framework agreement is being awarded;

¢ Include the contracting authorities entitled to call-off under the terms of the framework
agreement. The authorities may be named, or a generic description may be more appropri-
ate —e.g. Government Departments, local authorities, utilities, etc. Although the individual
circumstances will need to be considered, it is worth seeking to construct the framework so
that it can have the maximum take-up across the public sector.

e State the length of the framework agreement (under the proposed new Directive, it will be
a maximum of four years unless there are justifiable exceptional circumstances — text of
proposed new Article 32 (Appendix |);

e The estimated maximum quantity or value of the goods, works or services for which call-
offs are to be placed. This is necessary in order for suppliers to be able to gauge the likely
value of call-offs and to provide a figure which, as with other contracts, should not normally
be exceeded without a new competition taking place.

Once the OJEC notice has been despatched, the authorities setting up the framework
agreements should follow the rules and procedures for all phases of the procurement process
covered by the Directives. This will include the use of the open, restricted and negotiated
procedures as appropriate, as well as the provisions on specifications, selection of candidates
and award. At the award stage, the suppliers to be included in the framework agreements
should be chosen by applying the award criteria, to establish the most economically
advantageous tender or tenders, in the normal way.

Framework agreements can be concluded with a single supplier or with several suppliers, for
the same goods, works or services. In the latter case, there must be at least three suppliers,
provided that there are sufficient candidates satisfying the selection criteria and which have
submitted compliant bids meeting the award criteria. The agreement will establish the terms
which will apply under the framework, including delivery timescales and daily or hourly rates.

The new consolidated public sector directive

In May 2000, the European Commission presented a Communication entitled 'Public

Procurement in the European Union'. The main theme to emerge from the Green Paper

debate was the need to simplify the legal framework and adapt it to the electronic age.

The proposal for a Directive of the European Parliament and of the Council on the coordination

of procedures for the award of public supply contracts, public service contracts and public

works contracts consolidates the three present Directives on Supply, Services and Works into

one text. In addition there are a number of proposals for amendments including:

e The introduction of a new competitive dialogue procedure to make the tendering process
more transparent

e The introduction of a dynamic purchasing system procedure and further measures to facili-
tate eProcurement

e The acceptability of Framework Agreements

e C(larification of the technical specifications by making it no longer a requirement that pur-
chasers use European standards rather than open specifications

e Asimplification of the thresholds by reducing the number of different thresholds and pre-
senting all thresholds in Euros

o Clarification of the selection and award criteria

©CIPS 2013 5



Framework Agreement - CIPS Knowledge Summary

The European Council, as already noted, reached political agreement on the proposal in late
2002 (the draft directive will be adopted by the end of 2003). Member States are expected to
have 21 months to implement the Directive into national law.

Call-offs

Alternative one: Apply the Terms of the Framework Agreement

Where the terms laid down in the framework agreements are sufficiently precise to cover the
particular call-off, the authority can simply award the call-off to the supplier who provides the
most economically advantageous offer, based on the award criteria used at the time that the
framework was established. For example, frameworks might be concluded with five suppliers
for the delivery of individual photocopiers, fax machines and printers, separately priced, and
for delivery within set time-scales. If the authority simply wants to call-off some photocopiers,
it would go to the supplier offering the most economically advantageous offer, using the
original award criteria, for that alone without re-opening the competition. If that supplier for
any reason is not able to supply the items required at that time, the authority would go to the
supplier offering the next most economically advantageous offer, and so on.

Alternative two: Hold a mini-competition

Where the terms laid down in the framework agreements are not sufficiently precise for the
particular call-off, a mini-competition should be held with all those suppliers within the
frameworks capable of meeting the particular need. This does not mean that basic terms can
be negotiated, or that the specification used in setting up the framework can be substantively
changed. It is more a matter of supplementing or refining the basic terms to reflect particular
circumstances in a way foreshadowed in the framework.

Examples of such terms are:

e Particular delivery time-scales

e Particular invoicing arrangements and payment profiles

e Additional security needs

e Particular associated services, e.g. installation, maintenance and training
e Particular mixes of quality systems and rates

e Particular mixes of rates and quality

The length of call-offs, under a framework agreement, is not specifically limited by the
Directives. For example, call-offs for consultancy services might be for three, six or twelve
months or longer. It may be the case, as a result, that individual call-offs extend beyond the
four-year term of the framework itself. However, this should not be done simply in order to
circumvent the EC rules. For example, it would be difficult to justify a 12-month call-off, right
near the end of the life of the framework itself, where the normal pattern had been for such
call-offs to last for just one month at a time. The length of the call-offs, as with other contracts,
should be appropriate to the purchases in question and should reflect value-for-money
considerations.

Where a framework agreement is concluded with just one supplier or operator, call-offs under
the agreement should be awarded within the terms laid down in the agreement. It is the same
principle as that applying to a normal contract, except that, with a framework agreement,
there will be an interval between the awarding of the framework itself and the calling-off of
the goods, works or services under it. There can be no material change to the specification or
the terms and conditions agreed at the time that the framework is awarded.
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Where frameworks for the same goods, works or services are awarded to several suppliers,
two possible choices are available for awarding call-offs under the framework. Where a mini-
competition is held for a particular call-off, the contracting authority should submit an ITT
(Invitation To Tender) to those suppliers within the framework which are capable of meeting
the particular need. This does not necessarily mean that every supplier in the framework has
to be included. The bids submitted when the framework was set up should indicate which
suppliers are able to meet the specific requirement. Contracting authorities should fix a time
limit which is sufficient to enable the selected suppliers to submit their bids for the particular
call-off. This time limit should take account of the complexity of the call-off and the time
needed for the different tenderers to submit their bids. Tenders should be submitted in
writing, and they should remain confidential until the time limit has expired.

The contracting authority should award the call-off to the supplier which has submitted the
most economically advantageous tender on the basis of the award criteria set out in the
framework itself focusing on the particular requirement.

Appendix 1: Article 32

1) Member States may stipulate that contracting authorities may conclude framework
agreements.

2) For the purpose of concluding a framework agreement, contracting authorities shall follow
the rules of procedure referred to in this Directive for all phases up to the award of
contracts based on that agreement. The parties to that agreement shall be chosen by
applying the award criteria set in accordance with Article 53.

Contracts based on a framework agreement shall be awarded in accordance with
procedures laid down in paragraphs 3 and 4. Those procedures may be applied only
between the contracting authorities and the economic operators originally party to the
framework agreement.

When awarding contracts based on a framework agreement, the parties may under no
circumstances make substantive amendments to the terms laid down in the agreement,
inter alia in the case referred to in paragraph 3.

The term of a framework agreement may not exceed four years, save in exceptional cases
duly justified, in particular by the subject of the framework agreement.

Contracting authorities may not use framework agreements improperly or in such a way as
to hinder, restrict or distort competition.

3) Where the framework agreement is concluded with a single economic operator, contracts
based on that agreement shall be awarded in writing, requesting it to supplement its offer
as necessary.

For the award of those contracts, contracting authorities may consult the operator party to
the framework agreement in writing, requesting it to supplement its offer as necessary.

4) Where a framework agreement is concluded with several economic operators, the latter
must be at least three in number, insofar as there is a sufficient number of economic
operators to satisfy the selection criteria and/or of admissible offers which meet the award
criteria.

Contracts based on framework agreements concluded with several economic operators
may be awarded either:

- By application of the terms laid down in the agreement without reopening competition, or
- Where not all the terms are laid down in the agreement, when the parties are again in
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competition on the basis of the same and, if necessary, more precisely formulated terms,

and, where appropriate, other terms referred to in the specifications on the framework

agreement, in accordance with the following procedure:

a) for every contract to be awarded, contracting authorities shall consult in writing the
economic operators capable of executing the subject of the contract;

b) contracting authorities shall fix a time-limit which is sufficiently long to allow tenders for
each specific contract to be submitted, taking into account factors such as the
complexity of the subject on the contract and the time needed to end in tenders;

c) tenders shall be submitted in writing and their content shall remain confidential until
the time-limit for reply has expired;

d) contracting authorities shall award each contract to the tenderer who has submitted the
best tender on the basis of the award criteria set out in the specifications of the
framework agreement.

Appendix 2: Glossary

Approved Suppliers, also Preferred Suppliers

Suppliers who are awarded framework arrangements have been subject to a supplier appraisal
process and therefore considered to offer value for money from a relatively secure source. The
expression qualified list of suppliers is also used when referring to suppliers who have been
awarded framework arrangements.

Consideration

Consideration is almost always a sum of money; however, since consideration may be
concisely defined in a contractual context as 'something of value', goods or services may also
constitute consideration.

Opinions differ as to whether or not nominal amounts, such as £1, represent sufficient
consideration under a framework arrangement; in the Civil Service and MOD for example such
a sum is deemed to be acceptable consideration. An opposing view is that if the parties
commit themselves then there is a contract — paying £1 will not make any difference.

In many cases buyers will not be able to accurately forecast their requirements; however this
does not obviate the need for some form of contractual commitment. Generally the reality is
that buyers are disinclined to commit themselves when, as is often the case, future needs are
unclear; this is a particular issue when larger value items are involved. The attractiveness of
the £1 consideration is that it should ensure the supplier keeps his offer open for acceptance
without the buyer being committed to a specific and pre-determined level of expenditure.

There are broadly two types of framework arrangements — framework contracts and
framework agreements.

A framework contract has a consideration of a monetary sum (sometimes, as already noted,
as little as £1 but often a more substantial sum) paid up front by the buying organisation to the
supplier. This payment is made in order to create a contract on the terms and conditions
offered by the supplier to the buying organisation. Consideration is of course an essential
element of the contract; without it, either party may withdraw at any time. A framework
contract is an arrangement between two parties which commits one to buying at least a
certain volume of particular goods or services from the other over a specified period. A
framework agreement on the other hand is an agreement between two parties for the supply
of an unspecified amount of a product over a specified period.

©CIPS 2013 8



Framework Agreement - CIPS Knowledge Summary

A framework arrangement is a generic term embracing framework contracts and framework
agreements.

Other expressions associated with framework contracts include term contracts, which are
generally framework contracts, but may also be encountered in other buyer/supplier
situations.

Where a contract on this kind is put in place without a specified end date it is sometimes called
a running contract or perpetual contract.

Blanket orders are a type of framework agreement (they can also be a commitment of any of
the purchasing participants to make use of the arrangement but under the terms of which they
are entitled to obtain the specified goods or services from the participating suppliers should
they wish to do so). In blanket order situations an order number is given to a supplier which
the supplier uses to invoice — and buyers simply call off their requirements against it.

Source: CIPS Position Statement — Framework Arrangements
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