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The defence of insanity is a generalised term that can be used as a defence for all criminal offences. The defence of insanity has been open to much abuse by many offenders who are trying to get away with often serious crimes such as murder. If an insanity defence is successful then the trial judge will direct the jury to find the defendant not guilty by reason of insanity. Because a defendant has been found not guilty based on insanity does not mean they will be free to go, the judge will likely order that they be placed into a secure mental health unit (E-Law Resources, 2020). When the judge issues these orders they are generally for unspecified periods of time and advise they will not be released until they no longer pose a risk to public safety. In order for a defence of insanity to be successful there are a few things which need to be established. The M’Naghten Rules will be applied to the case and the judge will consider:

1.) Whether there was a defect of reason at the time of the offence. 
For such a plea to be successful in court the defect of reason must have been substantial, such as, a period of psychosis in a person who suffers from schizophrenia. Saying that you forgot the act was illegal or you weren’t paying attention to what you were doing would not be accepted as sufficient for an insanity plea (College Law, 2020). 
2.) If a defect of reason has been proven then it must be as a result of a disease of the mind.
This has been considered as an important factor when considering a case, and the courts have interpreted physical diseases, such as, epilepsy which can severely affect a person’s cognitive functions.  In the case of R v Kemp [1957] Arteriosclerosis was considered as a such a condition. In this case the defendant had a disease which hardened his arteries which led to a congestion of blood on the brain, causing the defendant to be unconscious to his actions and he carried out a sustained attack of violence upon his wife (College Law, 2020). 
3.) The disease of the mind caused a defect of reason to such an extent that the defendant did not know what he was doing, or if he did then he did not know that it was wrong or against the law. If the defect of reason is not caused by a disease of the mind, but is instead caused by external factors such as, being high on drugs or being drunk, would not give rise to the defence of insanity but could be applied to a defence of non-insane automatism (College Law, 2020).  

One of the main issues of relying on the M’Naghten rules arises from the fact that they came to prominence when he attempted to murder the prime minister Sir Robert Peel and murdered Edward Drummond in 1843. Many people have suggested that in this modern time that there should be more up-to-date methods of assessing the sanity of a defendant (E-Law Resources, 2020). 

Because the defence surrounding insanity is so political this can lead to issues between medical science and the law. One challenge reformers who are campaigning to amend the current legislation is the public perception of the defence of insanity. Also, one of the major flaws identified is that the current legislation does not do enough to help the defendants who do not meet the threshold for a successful insanity defence but are still ill with a mental health condition – meaning that there are many vulnerable people in the prison system who could have been sentenced to a secure hospital to better equip them to deal with those issues when they are reintegrated into society (Claydon, Catley, 2016).

The Law Commission (2013) states that their provisional proposals for reform of the defence of insanity would be potentially aid many defendants who choose this as their defence because the defences avoid the current stigmatisation of ‘insanity’. Also, they have used language and ideologies that are more applicable to the modern world as opposed to still relying on the outdated language and thought process of the 1800s. Another aspect of their proposals aims at making the process fairer for defendants by achieving a fine balance between expert medical opinion and the judgement of the facts by the jury, magistrate or judge to assess whether or not the defendant is mentally competent and fit to stand trial. 

With regards to burdens and standards of proof they propose increasing the threshold for the evidential burden of proof on the defence. This means that the defendant is responsible for providing evidence to support their plea of insanity or automatism. In this instance for the prosecution to hold the defendant legally responsible they are required to prove beyond all reasonable doubt that the evidence supplied by the defence does not meet the threshold. There is also a requirement for the defence to satisfy the evidential burden by showing there is a link between their medical condition and the lack of capacity they experienced during the commission of the offence. Just the fact that the defendant has a ‘recognised medical condition’ will not be enough to satisfy this burden. The lack of capacity must be a direct result of the medical condition (Claydon, Catley, 2016).

It is impossible for a useful legal system to be stuck in one period of time if it is to retain the respect that society has for their laws. The law and legal procedures need to modernise and adapt to social change in order to remain relevant and meet the needs of a more developed, modern society. This is one of the main arguments used by law reformers when they are looking to have certain legislation, such as that for the defence of insanity and automatism, repealed and replaced with statutes that are more up to date (Elliott, Quinn, 2011). 

***** ***** *****

While in the bar on Wind Street, after arguing with Jenny and Colin, Ali was asked to leave by Lee the doorman and then proceeded to punch Lee with such force that he was knocked to the ground and fell unconscious. Lee later died in hospital as a result of his injuries. According to R v Cunningham [1957], Ali could be found guilty of murder for this because although he had not intended to kill Lee, he was reckless as to whether his actions could cause such a result. If you were to apply R v Woollin [1999] in this instance, it would be unlikely that a conviction for murder would result as it states that the defendant must realise that when he threw that punch that there was a substantial risk of causing the victim serious injury, and it could be argued that as he only punched him once, he could not see that causing him serious injury, and would not have seen the victim’s death as a virtual certainty as a result of his actions. Because an unlawful act of Assault had been committed against the victim and this was an act which a sober and reasonable person would recognise it to be a dangerous act, if R v Larkin [1942] were to be applied here then a conviction of murder would hold. Because he deliberately punched him, the assault was deliberate and intended to cause the victim some pain or injury, so if R v Venna [1975] were to be applied then Ali would at the very least be guilty of Assault Occasioning ABH. Under this direction, he could also be found guilty of murder as he was reckless and did not care that the victim was knocked unconscious and could sustain a more serious injury. If R v Savage and Parmenter [1989] were to be applied to this instance, then Ali could be found guilty of murder as it is unnecessary whether he intended or was able to foresee his unlawful act would cause such a result, so therefore to satisfy the mens rea for this it is not necessary to demonstrate that Ali intended the level of harm which he inflicted. It is only appropriate to demonstrate that he foresaw some physical harm or injury would come to the victim, no matter how minor the injury.  

The next day, Ali saw Colin as he was on his way home from work and approached him to ask what information he gave to police. Colin responds saying that he had not said anything to the police and went to walk off. As he did Ali grabbed his arm, and at this time Colin realised that Ali had stabbed him. Ali fled the scene, leaving Colin bleeding out and he died within minutes. If R v Rolfe [1952] was considered in this instance Ali could still be held liable on the grounds that he may not have physically touched Colin with his hands he used the knife as an extension of his harm in order to cause Colin grievous harm. Ali harassed Colin and Jenny previously to stabbing him and in the course of events also assaulted and killed the bouncer and was approaching Colin to see what he had said to police about the incident and obviously had the intention of causing Colin serious injury to prevent him from saying anything that would impact Ali’s precarious legal position. This was demonstrated by the fact that when approaching Colin, Ali brought a knife and was willing to use it. If Ireland & Burstow [1998] were to be applied when considering this case that would be taken into consideration and with regards to Ali’s liability he did inflict the wounds upon both Lee and Colin but, inflict in this case means to cause so there is no requirement that the force inflicted upon the person be direct or indirect especially in the case of Lee because he only punched him once it could be argued that he did not intend to cause his death, but he was reckless to the fact that more serious injury could have occurred. 

Ali would be completely liable for the deaths of both Lee and Colin. He was responsible for the death of Lee because he inflicted the wound that caused his death by punching him. Even though it was one punch his he did not know Lee’s medical history and was unaware whether one punch would cause an injury which would lead to his death. He must take his victim as he finds him and was reckless as to what could potentially have happened to Lee. Intention in this case can be established based upon such recklessness. With regards to liability for the incident with Colin Ali could be held liable on a murder charge because he brought a knife and had no exceptions about using it when he approached Colin and although he may not have intended to kill Colin in the beginning, he obviously intended to cause Colin serious injury and was reckless as to whether or not Colin would die and you would also assume that death would almost be virtually certain as a result of a stab wound due to the amount of blood loss. Also, after he had stabbed Colin he did not call for an ambulance or try to offer any assistance he just left him to bleed out and die and fled the scene hoping that nobody would link him to the scene when Colin was discovered. 

In conclusion, Ali would be totally liable for his actions when carrying out both offences. 
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