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[bookmark: _Toc134271822]Abstract
Through this project, the main research will be set out to look at one particular arisen topic/issue which is to see if the JCT Contract helps allow for an equal/fair working relationship between the Main Contractor and Sub-contractor. It is intended to use both primary and secondary research through various methods due to me having sufficient resources in order to gather primary research through networking within working in the construction industry. We will also be able to gather secondary research through existing research from published academics/data and also conduct secondary research through researching valid and verified documents.

[bookmark: _Toc134271823]Research Context
Through conducting my main source of primary research through an existing live project within Bath, which is through a large Sub-contracting Joinery firm based in Cardiff working with a very large Main Contracting firm on a Carpentry Fit out and Refurb Package. The contract for this project is using a JCT (2016) Contract and the package is worth approximately £700,000, this will be using this project as a main source of primary research due to it being able to provide valid sufficient information/evidence to see outcomes of any disputes and issues which will help me to draw conclusions and results. Therefore decided to conduct my Work Based Project on this topic due to myself working for a large Sub-Contracting firm and having issues within the past working with Main Contracting firms due to them using their financial power and control against us so this will therefore allow me to have a more in-depth analysis into this arisen issue and allow me to determine results and findings.

[bookmark: _Toc134271824]Research Questions

[bookmark: _Toc134271825]Aims
1. To understand if the JCT 2016 Design and Build Contract is fair/equal in terms of helping ensure any disputes between a Main Contractor and Sub-Contractor are dealt with in a fair and amicable way.
[bookmark: _Toc134271826]Objectives
· Through Primary Research evaluating outcomes from a live project using this type of contract
· Interviewing experienced people within this working field.
· Secondary Research evaluating data and also relevant professional documents.
· Look at the Advantages and Disadvantages of the overall Contract.

[bookmark: _Toc134271827]Research Methods
The intended approach for answering these questions will be through an empirical style of approach due to me focusing my report mainly on a live project that I will be working on, which will allow me to gain vast amount of data and results from. Through this will also be interviewing professional people who have experience in both Main Contractor and Sub Contractor working who have vast experience in using the JCT Subcontract. This will help allow to gain unbiased knowledge which will also allow the data and research we gain from this method to be fair and help to draw conclusions and results from. We will also be monitoring the project very closely in terms of how issues and disputes are handled within accordance of the Contract as this will allow me also to gain data draw conclusions from. I will also be implementing a plan which will allow me to use valid secondary data/research such as having full access to all the JCT different types of Sub Contracts to analyse and oversee to allow me to draw conclusions from the contract and whether I think it’s fair if used properly by both parties, I will also be using secondary research such as Academic Readings, Public Libraries and also Arbitration Case Studies. A key research method that I will also be able to interpret, and use is the data and disputes from previous jobs/projects within work of which used the JCT Contract as this can also allow me to gain data and draw conclusions from and also help allow me to come to an overall conclusion for this project.

[bookmark: _Toc134271828]Significance of Research
The significance of the research intended to carry out is instrumental in terms of its relevance in today’s society as the relationship between a Subcontractor and Main Contractor is vital in ensuring all construction projects can run smooth and safely. Also, the construction industry helps to contribute massively to the state of the economy and can lead to growth within the economy, so therefore if the relationship between the contractors is poor then this can lead to less work complete and poor workman craft standard complete etc. which can also affect the economy negatively. This is the reason as to why there is a need to gain sufficient research on this topic due to the issue it presents. I’ve decided to base my work-based project on this field due to it being very useful for my job as it will allow me to learn and gain interesting findings which will hopefully help me within work when issues/disputes arise when working with Main Contractors and also help me to build better relationships with Contractors.
[bookmark: _Toc134271829]Literature Review and Methodology

[bookmark: _Toc134271830]Introduction
In order for us to be able to draw conclusions from this project, I will need to identify the purpose of the JCT 2016 (Design and Build Contract) in order to analyse how its incorporated within the contract between a Main Contractor and Sub-Contractor. The main focus of this research will be looking at secondary knowledge which will be gained through valid sources and legitimate case studies, The primary research we will also be using/looking at will be through a live project implementing this JCT 2016 (Design and Build Contract) Sub-contract between a large main contractor and a carpentry sub-contractor. Through this research we will then be able to determine whether the contract is a fair and amicable contract when implementing it between the main contractor and subcontractor.

[bookmark: _Toc134271831] Research into the JCT 2016 (Design and Build Sub-Contract)
The JCT Contract was firstly established in 1931 the Joint Contracts Tribunal (JCT) was formed by the Royal Institute of British Architects (RIBA) and the first JCT standard form of building contract was issued (although the forms were not referred to as JCT until 1977). A local authority’s version was published in 1937. Later editions of the contract were revised and published in 1939, 1963, 1980, and 1998. (corporate.jctltd.co.uk, 2023). The JCT Contract we are vastly focusing on is the JCT 2016 Design and Build Sub-Contract which was implemented and came into contractual use within 2016 with its intended for use on construction projects following the design and build procurement route. This involves appointing a main contractor to design (or complete the design) of the project and then to go on and construct it. (JCT design and build). The Sub-contract is a binding contract which will need to be firstly signed and agreed between the main contractor and subcontractor but firstly will need to be drafted by the client to the main contractor who will be responsible for completing the design of works as well as carrying them out. The client provides detailed information to set out its requirements in order to allow the main contractor to price accurately and accordingly and therefore then the client can award the contract to the main contractor they choose to go with. (Myerson Solicitors, n.d.). The main contractor will then decide if they want to let any of the package to a subcontractor in which the JCT Design and Build Subcontract will therefore be used if they decide to let the package to a subcontractor. 
The relationship of the JCT Design and Build Subcontract between the main contractor and the subcontractor then can vary depending on the project as the contract can be amended/suited to what the main contractor decides is suitable for the works being carried out then by the subcontractor. As the JCT Design and Build Contract between the Main and Sub contractor is a lump sum contract (i.e. the total cost of constructing the works is set out in the contract) where the sub-contractor is paid periodically meaning agreed payment terms usually between 30–42-day payment terms). The lump sum agreement is “where the contract sum is determined before construction work is started. The contractor undertakes a defined amount of work in return for an agreed sum. Contracts 'with quantities' are priced on the basis of drawings and a firm bill of quantities”. (JCT design and build contract, 2016 edition).
This contract is therefore in place then to ensure both contractors are happy with the quantities for each item and the rate for each item, its to avoid disputes/issues and to avoid any extra costs in which the subcontractor can claim against the main contractor for increase in quantities etc.

[bookmark: _Toc134271832]Advantages and Disadvantages of the JCT (Design and Build Sub-Contract)
Through various types of research, this has allowed us to be able to determine the various different advantages and disadvantages of the JCT Design and Build Sub-Contract. A disadvantage the Contract has is due to it being a lump sum contract I think it puts too much financial risk on the Sub-contractor as “this means that the subcontractors carry the risk if the project costs increase due to changes in the design or delays). We think this is a disadvantage for the Sub-contractors as it puts all the risk on them allowing the Main-contractor to have no risk. An advantage of the JCT Design and Build Sub-Contract is that the contract is “designed to be fair and reasonable for all parties involved” therefore meaning that the contract was brought in and is in place to ensure that its is a fair contract and no main contractor can use it to gain an edge/control over a subcontractor. (Our History – the Joint Contracts Tribunal). One of the main disadvantages of this form of contract is they attempt to cover all eventualities leading to a lot of procedural rules. This is a disadvantage as the procedural rules are not relevant to the issue/disagreement between the main and subcontractor which can then lead to nonpayment to sub-contractors etc. which then makes the contract unfair towards the subcontractor. Another disadvantage of the contract is they also rely on a master programme for the phase(s) of construction works which may not be updated or reviewed if the programme changes. This can lead to huge implications and arguments between contractors as due to the contract being a lump sum agreement the additional/changes may not have been captured by the subcontractor within their package which may then be disputed by the contractor which can lead to legal action being taken.

[bookmark: _Toc134271833]Is the JCT (Design and Build Sub-Contract) fair between the Main Contractor and Sub Contractor
[bookmark: _Toc134271834]Secondary Research
Through rigorous secondary research, we have now been able to conclude results as to whether Main Contractors have too much power over sub-contractors. Through reliable sources we have been able to identify that through this contract Main Contractors tend to use their power in order to process late payments/non-payment Construction is known to have one of the worst payment records in the UK, with some large companies failing to pay on time or even using their power to pay less than originally quoted”. This is a huge issue as Main contractors will pay late or pay less than what the sub-contractor has applied for and through this contract does not provide a breakdown of what they have paid/not paid which is a huge issue with main contractors using their power too much. Through this reason this plays a huge role in to why so many small sub-contractors go into liquidation as “cannot afford to wait for these payments. According to research, suppliers have to wait over 42 days on average for invoices to be paid, and this is just unacceptable”.
Another issue regarding this contract as to how main contractors use their power to control sub-contractors is through using odious terms and conditions within the contract to ensure the contract is unfair and “heavily favours them when outsourcing work to subcontractors, and subcontractors continue to agree because they aren’t going to have the kind of legal resources needed to argue these unfair contracts”. (Jeusu & Burns,). This is a big problem within the construction industry as this clearly demonstrates main contractors using their financial position to bully/control sub-contractors into agreeing unfair terms and conditions within the JCT Design and Build Sub-contract. 

Through a reliable secondary source has now stated that the power Main contractors have or Sub-contractors is now changing as Main contractors that have previously expected contractors to accept contract terms fully wrapping all the risks on construction projects within the lump sum option within this contract they are now finding this approach unrealistic as “The industry is witnessing the cumulative effect of an ongoing shortage of skilled labour, rising inflation rates, residual covid-19 impacts, rising energy prices, a slow planning system and a hardening professional indemnity insurance market”. (Welch 2022-11-17T07:00:00.). This secondary research source is currently stating that with the effects of COVID-19 effecting the supply of labour, materials etc that Main contractors are now needing to work with Sub-contractors more than they ever have before due to the main problem being supplying labour. This has now showed a switch in power/control which has now allowed the Sub-contractor to have more power/control to argue terms and conditions within the contract and also determine whether they want to adjust the contract from a Lump sum to a remeasurable contract meaning the sub-contractor will have less risk involved in the project.

Another secondary research source used to discuss whether the contract is fair between both parties is from a source called the International Journal of Construction Law which outlines that The division of risk between general main contractors and subcontractors under the JCT 2016 Design and Build Subcontract is that the main contractor transfers a sizeable share of risk to subcontractors, particularly in connection to responsibility for the design phase and for unforeseen circumstances such as ground conditions. The source state that they believe that a more equitable risk allocation towards main contractors would be advantageous to both parties and in term allow the contract to therefore become more fair. (Brown, A. & Davis, M.2020).


[bookmark: _Toc134271835]Primary Research
In order to be able to draw results and conclusion in regard to whether the JCT Contract is fair and equal between both parties. There needs to be primary research conducted, so as you can see below there has been two interview taken place with a Large Sub-Contractor Commercial Director and a Senior Quantity Surveyor working for a Large Main Contractor firm in which they will answer valid questions as to whether they think the contract is fair.

Interview 1
Person Being interviewed: Sub-Contractor Commercial Director
How many years’ experience do you have working for Main and Sub Contractors within the construction industry? I Have worked for Main Contracting Companies for roughly 15 years and worked for Sub Contracting firms for 7 years all around South Wales, Bristol, and Bath.
When working for a Main Contractor did you have much experience using the JCT Design and Build Contract also if so, what did you think of the contract? Yes, I worked on numerous large projects using this contract and on the majority of the projects I had no issues. I found it easy to understand and also felt that there was very little risk if using the contract correctly on the projects.
Do you think the Contract can be used and implemented on all construction projects? No I do not, I think there are other variations of the contract and also NEC Contracts that work better on certain projects and that’s why I think there are issues within leaving yourself exposed within using this contract.
Did you have any disputes when working for a Main Contractor with Sub Contractors in regard to letting packages to them on any of your projects? Yes, I did have many issues regarding overclaiming on interim valuations and also trying to over claim on measures when the measure was agreed as a lump sum in the contract and they tried to over claim the measure which did lead to some large disputes. In time I changed the contract to allow for a clause which allowed the Sub Contractor to have a remeasure in place as I did feel it wasn’t fair to the Subcontractor having to take a loss financially when if I agreed a remeasure between myself the main contractor and the client then all parties would not be at a financial risk.
Have you had any disputes when working for a Sub Contractor with Main Contractors? Yes, many disputes within the past regarding clauses put within our Sub-Contract which have put us at risk but due to the bullying nature of the Main Contractor have forced us to sign in to these Contracts. Also, had many disputes regarding EWN’s due to us being delayed by other trades which has caused us to not be nowhere near enough productive on site which has put us at a financial loss and when issuing these EWN’s for extra costs been refused and after countless meetings with the main contractor we still have not received the financial costs we deserved. 
[bookmark: _Hlk134263677]Are you in any disputes with any Main Contractors now on any of your live projects? Yes, we are currently in a large dispute worth around £15-20,000.00 with a large Main Contractor. The dispute involves the MC issuing revised drawings which were only uploaded onto their own internal portal called Viewpoint which shows the skirting detail now changing with the quantity increasing by 3200m due to the skirting now being required within the corridors of the project as it has changed from coved vinyl to MDF Skirting. We have tried to issue a variation to the MC using the same rate we have in the Sub-Contract to claim for the extra over skirting due to the quantity increasing but the MC has rejected our variation as they have said the drawing was already issued but we had not seen this drawing and we had argued that our quantity was based on the original drawing not the revised one and also due to the MC not notifying us of the change only uploading it to an internal system which we have access to this is not in agreement with the Sub-Contract which states that the Sub-Contractor needs to be notified of all changes. Due to them only uploading it to viewpoint this is not in compliance with the contract as this is not an appropriate way of notifying us. The outcome of this dispute is still on going as we believe we deserve to get paid the full amount of the variation but we have currently agreed to go 50/50 on the costs with the MC.
Do you think that the Contract is fair between the Main Contractor and Sub Contract? No, I certainly do not I think the contract is designed and clauses are added to it so that the Main Contractor can abuse their power to financially crush all Sub Contractors with Sub Contractors not being able to have a fair equal say in terms of costs they are owed by Main Contractors agreeing to costs that they want too and not being fair. The contract needs to be changed so that it is fair and equal for all parties.













Interview 2
Person Being interviewed: Main Contractor Senior Quantity Surveyor
How many years’ experience do you have working for Main and Sub Contractors within the construction industry? I Have only worked for Main Contractors and I have 14 years’ experience in this industry.
Whilst working for a Main Contractor did you have much experience using the JCT Design and Build Contract also if so, what did you think of the contract? Yes, I have used it on lots of projects and yes, I think the contract is very easy to use correctly and has allowed for the majority of my projects to run smoothly.
Do you think the Contract can be used and implemented on all construction projects? Yes, I do to a point as the contract is so open and easy and you can add abstracts to the contract which allow it to implement on all projects but I do also think that there are numerous other types of contracts which are more suitable and tailored to certain projects such as remeasurable and cost plus etc.
Have you had any disputes when working for a Main Contractor with Sub Contractors in regard to letting packages to them on any of your projects? Yes, I have dealt with some small disputes which were mainly due to the Sub Contractor not using the contract correctly and also due to them not reading the Subcontract properly before signing it which had led to some disputes.
[bookmark: _Hlk134266948]Do you think that the Contract is fair between the Main Contractor and Sub Contract? Yes, I do as I think that the contract is fair due to all parties agreeing on costs and measures for the project meaning unless there are delays, extra works etc then there shouldn’t be any extra costs involved within the project. I think Sub Contractors are looking for additional costs with variations for various things far too often and therefore that’s why Main Contractors need to be able to manage and control the whole project therefore need to disagree with many additional costs.



















[bookmark: _Toc134271836]Reviewing Secondary Research

Through vigorous secondary research this allows us to now review and conclude from the research as to whether the JCT 2016 Design and Build Contract is fair and equal. Although the JCT 2016 Contract offers a broad framework for the interaction between main contractors and subcontractors, the secondary study shows that there are several elements that may be seen as unfair or uneven. Payment conditions, risk distribution, restrictions on changes, and delays brought on by the principal contractor are some of these. The conclusions imply that contract amendments might improve fairness and safeguard subcontractors' rights. To establish a fair and equitable agreement, it is crucial for parties engaging into a JCT 2016 Contract to carefully analyse its contents and take into account extra safeguards in terms of being fair and equal for both parties.
Through the secondary research it allows us to determine that the main contractors use their influence to impose unjust terms and conditions on the JCT Design and Build Sub-contract. Subcontractors frequently accept these agreements despite their being unjust because they lack the legal means to contest them. This practise further disadvantages subcontractors by showing an imbalance of power and financial advantage held by main contractors.
Through one of the reliable secondary research sources it also highlights a change in the balance of power between main contractors and subcontractors. Main contractors have been forced to rely increasingly heavily on subcontractors as a result of factors like manpower shortages, rising inflation, COVID-19 effects, and other business difficulties. As a result, subcontractors now have more negotiating power to alter the contract's terms and conditions, such as changing it from a lump sum to a remeasurable contract, lowering their risk exposure.
Through a reliable secondary research it helps to state that the JCT 2016 Design and Build Subcontract is said to transfer a disproportionate amount of risk from main contractors to subcontractors, according to the International Journal of Construction Law. Sub-contractors in particular shoulder a heavy load when it comes to design responsibilities and unforeseeable events like ground conditions. The source helps to identify that the contract is unfair and a more equitable risk distribution, might result in a contract that is more fair to both sides.
To conclude, upon review of the secondary research it has helped to determine that the fairness of the JCT 2016 contract between main contractors and subcontractors looks to be a legitimate source of concern. The problems of late payments, discriminatory contract terms, and uneven risk distribution draw attention to a potential power gap and disadvantages experienced by subcontractors. Subcontractors now have some more clout as a result of shifting dynamics brought on by industry challenges, but additional action may be needed to solve the issues with fairness that have been found.

[bookmark: _Toc134271837]Reviewing Secondary Research

Through reliable primary research such as conducting the two contrasting interviews it has allowed us to determine results regarding whether the JCT 2016 Contract is fair or unfair.

[bookmark: _Hlk134270982]Through the first interview it has allowed us to assess that due to the interviewee having a wealth of expertise working in the construction sector for both main contractors and subcontractors. Therefore allowing for him to have great knowledge and understanding of the contract allowing for the research to be very valid and reliable, as he states that the JCT Design and Build contract was simple to understand and felt there was little danger when used properly while working for the main contractor, he then states how unfair and different it is working for the Sub contractor allowing us to reason that the contract is unfair. The interviewee confirms that the contract has deemed that the contract has become even more unfair as risky terms have been brought within the Subcontracts and also due to the financial implications becoming even more strained due to main contractors holding back on payments and also even devaluing variations with no real backup to go with the devaluation showing how the contract is unfair and giving the main contractor more power. Also, through the dispute arising with the interviewee and a Main contractor it helps to highlight how unfair the JCT contract is as them leveraging the contract with their financial power to agree a 50/50 cost when the Sub contract is legally owed 100% of the costs helps to highlight and evidentially prove the inequality within the contract.

Through the second interview it has allowed us to also access that due to the interviewee having a wealth of experience working in the construction sector for a main contractor it allows us to also determine that the interviewee does not see it from both sides for both parties. It helps to determine that the contract can be fair when both parties cooperate in a fair and equal manner but does get used to in power the main contractor. As the JCT 2016 Design and Build contract puts the onus on subcontractors to use it properly and refrain from seeking out additional costs through changes, it can be used in a fair manner as also stated by the Main Contractor Senior Quantity Surveyor. As it is crucial to manage contracts properly and keep project expenses under control. It's important to keep in mind that this perspective is that of a main contractor and might not adequately reflect the experiences and worries of subcontractors.

[bookmark: _Toc134271838]Conclusion

To conclude, It can be inferred from the provided primary and secondary research, which included interviews with a subcontractor commercial director and a senior quantity surveyor for the main contractor, that there are issues with the JCT 2016 Design and Build contract's fairness for subcontractors who work with main contractors. Taking into account both viewpoints, it appears that subcontractors under the JCT 2016 Design and Build contract encounter difficulties and worries, including power imbalances and disagreements over variations and revisions. This shows that the contract might not give subcontractors an equal playing field and might need to be revised to address these concerns and maintain fairness for all parties.
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