Task One 
1. Explain the reasons in favour of more employment regulation and the role played by the tribunal system in enforcing employment law (AC 1.1, 1.2, 1.3).
Employment law enables the relationship between employees and employers to be regulated. It sets out what employers and employees can expect from each other and ensures rights are maintained (CIPD, 2022a). Most employment law in the UK is civil law (CIPD, 2021a). Employment law is formed through statutes passed by Parliament which include Acts or Regulations which are issued under the terms of Acts (Taylor & Woodham, 2016). It can also come from common law which is made by judges and evolves over time (Taylor & Woodham, 2016).
 Employment regulation enables employment protection for employees and these are grown in the UK (Binkley, 2015). Extensive employment law could be argued to enhance social justice and seeks to ensure that status and power do not overrule fairness (Taylor & Woodham, 2016). There are economic arguments against extensive employment regulations which include the extensive regulations placing an unnecessary burden and time delays on things like recruitment (Taylor & Woodham, 2016). The regulations can sometimes harm the people they have been put in place to protect (Taylor & Woodham, 2016). Having high levels of employment regulations has been found to be related to lower levels of productivity (Binkley, 2015). However, Binkley (2015) note that the relationship is complex. Interestingly, Binkley (2015) highlight that in comparison to countries with more expansive employment regulations, employees in the UK have reasonable job satisfaction and focusing on practices rather than legislation would greater strengthen satisfaction. Contrastingly, it could also be argued that the most productive and efficient economies are found in countries with more robust regulation (Taylor & Woodhams, 2016). Economically, it could also be argued that regulations are a benefit as they attract workers (Taylor & Woodhams, 2016).
The employment tribunal system has developed from the industrial tribunals which were set up in the 1960s and they have a wider remit covering a range of issues that may arise between an employer and employee (CIPD, 2021a), compared to the industrial tribunals which focused on appeals by employers against industrial training levies (Law Commission, 2018). Most employment tribunal claims are made my employees although there are some exceptions (CIPD, 2022c). Before bringing a claim to an employment tribunal, claimants must inform ACAS (Taylor & Woodham, 2016). ACAS will then contact the employer and liaise with the claimant to see if they can facilitate a settlement although all a claimant is legally obliged to do is inform ACAS (Taylor & Woodhams, 2016). An Employment tribunal will only accept cases which arrive in the office within three months of the issue (Taylor & Woodham, 2016). 
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Figure 1: (Belton, 2022).
Figure 1 above demonstrates the legal systems in the UK (Belton, 2022). The system is hierarchical and there is a right to appeal against an outcome by going to a higher court on a point of law (Taylor & Woodham, 2016). There are a higher number of cases heard lower down the chain. If a claim is unsuccessful in an employment tribunal it can be appealed on a point of law in an employment appeal tribunal (Belton, 2022). When an employment dispute involves common law it can be heard in the county or High court (CIPD, 2021a). For a case to be heard in the High court there must be more than £15000 of damages being sought. If a case is in relation to common law they tend to be heard by the County Court, or the High Court for larger cases (Taylor & Woodham, 2016). Cases from EAT, High Court and County Court can be appealed in the Court of Appeal (Taylor & Woodham, 2016). Although there are occasions where cases skip court of appeal (Belton, 2022). However, for a case to be heard in the Supreme Court it must dispute on a point of law which has “general public importance.” Such as the Uber BV and others v Aslam and others (2021) case which was incredibly high profile and went straight from EAT to the Supreme Court. The drivers were deemed to be classed as workers rather than self employed despite Uber’s appeal. There is also a relationship between the employment focused courts and the other civil courts (Belton, 2022).
An employment dispute can be settled without going through a full employment tribunal hearing (CIPD, 2022c). To settle without going through a full hearing the employer could settle directly with the employee, using ACAS’ conciliation service or using mediation (CIPD, 2022c). A settlement agreement compromises the claim and must be in writing (CIPD, 2022c). If the agreement is achieved using the conciliation services ACAS offer then a COT3 form must be completed (CIPD, 2022c). Reaching an agreement before a claim is brought before a tribunal or court reduces the time spent waiting. ACAS (2018) highlight legal requirements of settlement agreements which include that they must be in writing, relate to the complaint and that the employee must have received advice from an insured independent adviser.
If a claim is not withdrawn or settled they go to a formal hearing (CIPD, 2022c). The formal full hearing requires preparation from both parties which includes exchanging a list of all documents which are relevant to the claim and presenting a bundle of documents (CIPD, 2022c). All witnesses giving evidence at the hearing will also need to provide written witness statements which clearly refer to the disclosed documents where relevant (CIPD, 2022c). HPMA (2022) demonstrated the process of Employment Tribunals and highlighted the importance of preparation prior to the hearing.

2. Explain: 

(a) the major statutory rights employees have in relation to pay, time off and working time 
(b)  the major family-friendly employment rights
(4.1, 4.2, 4.3, 4.4). 

AC 4.1 
In the UK employers must pay the national living wage for employees and workers age 23 or over and the national minimum wage for workers under 23 and apprentices (ACAS, 2022). If an apprentice is 19 or over and has completed their first year of the apprenticeship they are entitled to the minimum wage for their age (ACAS, 2022).
Payslips must be provided to all employees and workers by law as set out in the Employments Right Act 1996 (ACAS, 2021a). Workers have a right to itemised pay statements (ACAS, 2021a). Pay slips need to include the period the pay covers, employee or worker tax code, gross and net pay, variable deductions, breakdown of payment and any fixed deductions such as union subscriptions (ACAS, 2021a). It is good practice to provide these before payday and failure to provide a payslip can result in a grievance or employment tribunal (ACAS, 2021a). 
Statutory sick pay (SSP) is a minimum requirement an employer must pay when an employee is off work due to mental or physical ill health (ACAS, 2021b). Employees can receive £96.35 a week in SSP for up to 28 weeks (UK Government, 2022a). An employee would not be paid for the first 3 days they are off due to sickness as they are termed waiting days but payment would commence from the fourth day (UK Government, 2022a). However, if an employee has received SSP within the last 8 weeks and that included the waiting days, they would be paid their first three days in this window of absence (UK Government, 2022a).  

AC 4.2 
The minimum conditions for weekly working time, rest and annual leave are stipulated in the Working time regulations 1998 (CIPD, 2021b). The Working time regulations 1998 stipulate that employees are entitled to an in-work rest break if their working day is longer than 6 hours (CIPD, 2021b). They are also entitled to 11 hours of rest a day and a day off each week (CIPD, 2021b). Whilst it is laid out that employees are entitled to work a limit of 48 hours a week, they can opt-out and work beyond this amount of hours if they freely choose to (CIPD, 2021b).
All employees have the right to paid holiday termed statutory annual leave whether they are contracted to work full time, part time or zero-hours (ACAS, 2021c). The amount of days annual leave an employee is entitled to is accrued based on how many hours they work and it is accrued from the first day of employment including during a probationary period, when on sick leave, maternity, paternity, adoption or shared parental leave (ACAS, 2021c). By law an employee is entitled to a minimum of 28 days pro rata paid holiday a year (CIPD, 2021b). Employers also have a legal obligation to provide special leave to employees when certain circumstances are met (CIPD, 2021b). In the “Pimlico Plumbers and another v Smith” case the Court of Appeal ruled that the worker was entitled to up to four weeks’ paid leave in respect of every year they had worked but not taken paid leave (Milne, 2022). Employers need to ensure that they provide workers with the opportunity to take paid leave, actively encourage them to do so and inform the worker that their right would be lost at the end of the leave year should they not take the leave in the time frame provided (Milne, 2022). 
Staff that regularly work 3 hours or more between 23:00 - 06:00 can be classed as night workers (UK Government, 2022b). Whilst employers are not expected to pay staff members for sleep-in shifts the staff member must be provided with suitable facilities to sleep (UK Government, 2022b). However, if a worker is expected to work for most of the shift but is allowed to sleep between tasks they are entitled to the national minimum wage for the whole shift (UK Government, 2022b). In the Miles v Linkage Community Trust Limited case, as the employer had tried to resolve the situation the claim was dismissed and when appealed the EAT supported the tribunal outcome and added that the remedy could only run from when the worker had raised a grievance (Personnel Today, 2008). If there had been demonstratable financial loss due to the breach of WTR then a tribunal could have awarded compensation (Personnel Today, 2008). 
AC 4.4 
Flexible working allows for the flexibility over where, when and the amount of hours that an employee works (CIPD, 2021c). Flexible working practices include things such as part-time working, term-time working, job-sharing, flexi-time, compressed hours, annual hours, remote working, career breaks and zero-hours contracts (CIPD, 2021c). Whilst some of these practices may be formally laid out in a contract or policy, an organisation may choose to informally agree these between the employee and the line manager (CIPD, 2021c). 
After 26 weeks of employment every employee has the right to ask for flexible working but a statutory request can only be made once in 12 months as outlined in the Employment Rights Act 1996 (ACAS, 2014). Employees must put their request in writing and include the date of application, what change they are seeking and when they would like this to come into effect (ACAS, 2014). They must also highlight how this request would impact the employer and a statement to demonstrate that it is a statutory request. ACAS (2014) highlight that employers must consider requests and if they are unsure if they are approving the request they must also arrange to discuss it with the employee as soon as possible. Failure to respond to a request can be detrimental for the organisation; the Clayton Brown v Cumbria County Council case was found that the employer failing to respond to the formal request lead to constructive dismissal and was indirect sex discrimination (Simpson, 2014). 
Employers must have a good reason for rejecting the request in line with adverse impacts on the business and the decision must be provided to the employee in writing (ACAS, 2014). The Hardys and Hansons plc v Lax case demonstrates that you cannot only approve flexible working requests for full-time staff only (Simpson, 2014). Flexible working requests must be dealt with fairly and should not discriminate based on any protected characteristics (Simpson, 2014). Requests and appeals must be decided on within three months from receipt by law (ACAS, 2014). The Little v Richmond Pharmacology Ltd case demonstrates that allowing the appeals process enables an organisation to rectify the decision if it is discriminatory (Simpson, 2014). 

B) 4.3
Parents have statutory rights to maternity, paternity and adoption leave and these rights are non-discriminatory (CIPD, 2021b). Theses statutory rights are applicable both pre and post birth and adoption (CIPD, 2021e). UK legislation outlined in the Employment Rights Act 1996, Employment Relations Act 1999, Employment Act 2002 and the Work and Families Act 2006 covers these parental rights. 
Maternity rights include ante natal care meaning that pregnant employees are entitled to paid time off to attend ante-natal appointments which can include parenting or relaxation classes (CIPD, 2021e). Partners who are employees are entitled to unpaid time off up to 6.5 hours per appointment (CIPD, 2021e). Maternity leave can be broken down into different descriptors (CIPD, 2021e). Compulsory leave refers to the two weeks after giving birth which a woman is not permitted to work or four weeks if she works in a factory (CIPD, 2021e). A woman is entitled to take 52 weeks of maternity leave which can start no earlier than the eleventh week before the due date (CIPD, 2021e). Whilst maternity leave can be up to 52 weeks the pay entitlement covers 39 weeks of statutory maternity pay (CIPD, 2021e). To qualify for SMP the employee must have 26 weeks of continuous service with the current employer on the 15th week before the week the baby is due, must have average weekly earnings at or above the limit to pay national insurance contributions and be working for an employer who is liable to pay national insurance contributions (CIPD, 2021e). The rate of pay is 90% of average weekly earnings for six weeks followed by the lower statutory level (CIPD, 2021e). Whilst someone is on maternity leave they have the right to return to their previous job with the same benefits and conditions if they have been n paternity leave for 26 weeks or less or if they have been on maternity leave for more than 26 weeks they have the right to return to the same or equivalent role (CIPD, 2021e). The Equality Act 2010 prohibits discrimination against pregnant or new mothers and can result in an employment tribunal claim (CIPD, 2021e).
Paternity leave has a statutory requirement of a maximum of two weeks within 56 days of the baby’s birth date (CIPD, 2021e). To be eligible for paternity leave the employee must have 26 weeks continuous employment by the 15th week before the baby is due, be the biological father or partner of the mother and expect to have responsibility for the baby’s upbringing (CIPD, 2021e). Similarly, someone on paternity leave has the right to return to the same job, conditions and terms of employment and should not experience unfair treatment (CIPD, 2021e). Adoption leave entitles employees to take up to 52 weeks leave and this encompasses surrogate parents (CIPD, 2021e). One part of a couple may take the adoption leave whilst the other can take paternity and the statutory adoption pay is the same as maternity pay (CIPD, 2021e). The Parental Bereavement (Leave and Pay Act 2018 entitles parents with 26 weeks’ service to the right to two weeks’ bereavement leave following the death of a child, following a set rate (CIPD, 2021b).  

3. Evaluate the key concepts around:
A)  Discrimination law in recruitment, selection and employment (AC 2.1)
The Equality Act 2010 covers various types of discrimination (Law Commission, 2018). The Equality Act 2010 highlights nine protected characteristics which people should not be discriminated against for:-
· Age
· Disability
· Gender reassignment
· Marriage and civil partnership
· Pregnancy and maternity
· Race, ethnicity and national origin
· Religion or belief
· Sex
· Sexual orientation
(Taylor & Woodham, 2016).
These protected characteristics are not just for employees but also for applicants throughout the selection and recruitment process (Taylor & Woodham, 2016). Direct discrimination involves the unfair treatment of someone due to a protected characteristic and indirect discrimination occurs when rules, policy or arrangements that are applied to employees or applicants are less fair to certain protected characteristics (ACAS, 2020b). In cases where indirect discrimination occurs the defence may form a case. However, in direct discrimination cases where it is proven to have occurred the defence must pay compensation to the claimant (Taylor & Woodham, 2016).  
Whilst recruiting an employer must not ask questions and protected characteristics but should ask if any reasonable adjustments should be made (ACAS, 2020b). Reasonable adjustments are alterations that aim to remove or reduce disadvantage when carrying out a role or applying for a role (ACAS, 2021e).
Whilst employers cannot discriminate based on protected characteristics a job can be reserved for a particular skillset and these are known as occupational requirements (Taylor & Woodham, 2016). It must also be noted that whilst an employer cannot positively discriminate to recruit people from protected characteristic groups they are able to take positive action to promote diversity and inclusion for these groups (CIPD, 2019). Positive action can help to increase diversity within an organisation (CIPD, 2021k).
Harassment is unwanted conduct due to a protected characteristic which violates dignity or creates a negative environment (CIPD, 2021j). Harassment is unlawful under the Equality Act 2010 (CIPD, 2021j). Employers should put policies in place to protect employees and promote dignity and respect at work (CIPD, 2021j). Huberman (2015) highlights discrimination cases such as “Bivonas LLP and other v Bennett” in which direct sexual orientation discrimination was found as a note in a case file was viewed as a detrimental comment. 

B) Equal pay (AC 2.2)
Employers are required by law to treat employees fairly in terms of policies, practices and how they are rewarded (CIPD, 2021f). Equal pay law applies to all pay terms and conditions not just to basic salary (ACAS, 2020a). Equal pay is part of the Equality Act 2010 and it ensures that regardless of protected characteristics people are paid the same as those without those characteristics (CIPD, 2021f). For example, women are paid the same as men for like work, equivalent work as found by job evaluation or work of equal value in terms of employee skill and ability level (CIPD, 2021f). In the “K and others v Tesco Stores Ltd” case female shopfloor workers made equal pay claims based on their work being of equal value to work of the predominantly male distribution centre workers who were being paid more (CIPD, 2022d). Despite working different roles in different locations it was found that employers must ensure equal work and work of equal value and the employer as the single source is responsible for check equal pay across roles and sites (CIPD, 2022d).  
There are some circumstances where pay may be different these could be that someone is better qualified, due to location such as living in an area such as London where costs are higher or if a company is paying someone more than another due to night shift work. 
Pay reporting aims to encourage fair payment of all workers. Larger employers with 250 staff or more are required to publish pay data by gender (ACAS, 2020a). Large, listed businesses must also publish a narrative which explains reasons for any gaps such as the gender pay gap (CIPD, 2021f). It is also useful to demonstrate the processes being implemented to improve equal pay across the organisation such as job evaluation and pay reviews (CIPD, 2021f). Other companies can voluntarily choose to disclose pay information (CIPD, 2021f). Not only can equal pay claims have financial impact for employers, but they can also lead to further monitoring such as BNP Paribas were also ordered by the judge to carry out equal pay audits (Moss, 2022).
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Task 2 
(AC 3.1 , 3,2)
From: HR@ABCLimited.com
To: ManagingDirector@ABCLimited.com 
Date: 11.03.2022
Subject: Site closure considerations
Dear Managing Director,
In relation to your query regarding the closure of one of ABC Limited’s sites, please see my response outlined below. 
a) Contracts of employment are legally binding agreements between the employer and employee (CIPD, 2021g). Staff from the closed site can be moved to another site if there is a mobility clause in their contract if the new site is in a reasonable location (UK Government, 2022c). If there is not a mobility clause within their contract then the staff would need to voluntarily opt to move to a different site location (UK Government, 2022c) as varying a clause of the contract would require the employee’s agreement unless it was a very minor matter such as a non-contractual policy (CIPD, 2021g). ABC Limited should ensure that the employees are consulted on this change as making a unilateral change could result in a tribunal claim for breach of contract or if this led to resignation they may claim for constrictive dismissal (CIPD, 2021f). Theses changes of work base would need to be confirmed in writing within a month of the changes occurring (CIPD, 2021f). 

Given that imposing a unilateral change of contract could bring those risks, if an employee does not agree to the change of contract, then ABC Limited could terminate the contract by notice and then offer re-engagement on the new terms and conditions immediately (CIPD, 2021f). This is risky as it could be redundancy dismissal, but the compensation would be limited due to the offering of re-engagement (CIPD, 2021f). 

b) Redundancy should be a last resort and is a form of dismissal which an employer can use when it needs to reduce its workforce either due to ceasing or change of requirements or location (CIPD, 2021h). 

The selection process when deciding who is going to be made redundant may pool people to ensure fair selection (ACAS, 2021d). It is against the law to select someone for redundancy based on protected characteristics, whilst blowing or raising concerns about regulations (ACAS, 2021d).  A selection pool can consist of people that are identified who undertake similar work, the same department, location, or those whose workload will be reduced or cease (CIPD, 2021h). Once selection pools are identified an employer is legally required to ensure that they are consulted correctly (CIPD, 2021h). An employee may choose to volunteer for redundancy but should do this freely (CIPD, 2021h). 

Employers must carry out a consultation and selection process prior to making anyone redundant (ACAS, 2021d). A private meeting between the employee and the manager or leader should be arranged and the employer must meet with the employee at least once by law (ACAS, 2021d). During the consultation period ABC Limited would need to ensure that they listened to the employees ideas and views and tried to come to an agreement with the employee (ACAS, 2021d). Whilst there are no statutory timescales for consulting fewer than 20 employees, the process must be meaningful (CIPD, 2021h). Collective consultations also require a recognised trade union representative to be consulted or employee representatives if there is no recognised trade union (ACAS, 2021d).

An employer should ensure that the selection criteria is subjective and free from any form of direct or indirect discrimination (CIPD, 2021h). Using criteria such as last in first out may be seen as indirect discrimination as those employees may be the youngest and therefore potentially indirect age discrimination (CIPD, 2021h). The employer is required to provide those selected with written notice and they should be able to appeal against the decision (CIPD, 2021h). 

The employees would be entitled to redundancy pay as they have worked for the organisation for more than two years. Employees age 17 to 21 should be paid half a week’s pay for each full year of service, those aged 22 – 40 should be paid one week’s pay for each full year worked from age 22 and half a week’s pay for each full year prior to that, and those age 41 or more should be paid one and a half week’s pay for each full year worked from age 41 and the other rates respectively for the other age group periods (ACAS, 2021d). There is a limit on the statutory amount which is set to 20 years’ service but contractually an organisation may have agreed to different terms (ACAS, 2021d). 

c) If the site was not closing and had been taken over by a competitor, the main requirements of a service provision change in relation to Transfer of undertakings protection of employment regulations 2006 (TUPE) is as follows. TUPE protects employees and ensures that they have the same terms and conditions with the new employer as they did with the old employer (CIPD, 2021d). ABC Limited would need to ensure that they allocated realistic timeframes to the transfer and that managers were experienced enough to deal with this type of work (CIPD, 2022b). The employer also needs to consider cost implications, which employees are likely to be transferred and if any are at risk of redundancy (CIPD, 2022b). Employees must be engaged through the TUPE process and there are legal requirements which must be adhered to (CIPD, 2022b). Employees must be notified in writing that the TUPE process is commencing (CIPD, 2022b). At least 28 days before the transfer occurs the employer must make the incoming employer aware of key employee and due diligence information (CIPD, 2022b). The key employee details include identities of employees, their contracts, collective agreements if there are any, disciplinary information covering the previous two years, information about legal action brought against the old employer by the transferees during the last two years or anything that may be brought (CIPD, 2022b).  Failure to follow the consultation process can result in employees being awarded up to 13 weeks’ pay (CIPD, 2022b). 
Please let me know if you have any further queries.
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