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What Is Common Law?

Common Law is the law that has been developed from previous decisions of courts and In England and Wales common law is considered just as much as Statutory Law which is passed by parliament (Gillespie, 2013). Therefore, The English Legal System is essentially a common law-based system (Gillespie, 2013). However, unlike Statutory Law, Common Law is more open for interpretation and misuse (Wood, 2021) and relies on case law for the development of the principles of Common Law (Partington, 2021). Common law is very present today and some examples of common law include murder, manslaughter, perverting the course of justice and escape lawful custody (Wood 2021). Common Law has many strengths, one being it could develop and adapt to the environment in which it is applied (Del-Bove and Francoz-Terminal ,2015). Essentially, Common law is the juridical interpretation of rules which becomes a part of the law during a trail. The judge will provide a description of how that law applies and then provides precedent which means that their decision guides future decisions (Common Law vs Civil Law 2021).  It was from the development of the Common Law that Equity became apparent to essentially correct any deficiencies in the Common Law (Ward and Akhtar, 2011). Common law has been modified by equity (Simpson, 1973). Equity became a parallel system to the common- law courts, Equity introduced a new range of innovative resolutions (Gillespie, 2013). However, it has been found that the Common law of England is not seen as common at all, due to it being the creation of kings and their judiciary and not actually the creation of common people or the community (Potter, 2015).





What is Civil Law? 

Civil Law is essentially anything that is not criminal or to do with crime (Gillespie, 2013). Similarly, Civil Law is to do with the rights between individuals or organisations, it usually involves compensation, or an agreement or judgement related with finances (Allbon and Kaur ,2020). Civil Law relies on statutory law and legislations (Common Law vs Civil Law ,2021). This means anything that is written as a rule already. Civil law arose from the Roman Law and was developed in continental Europe and around the World (Tetley, 1999). The problems that civil law apply to are not abstract legal problems which only lawyers and civil courts understand. In fact, these problems occur in everyday life (Pleasance et al, 2006). Therefore, the civil law focus on the various interactions between ordinary members of society (Wilson et al, 2020). An Example of Civil Law could be the case of a car accident where one individual sues the driver of the car for compensation (Allbon and Kaur, 2020), therefore based upon this information it is clear to see that civil law has more of a focus on the problems that may occur with individuals and society rather than the criminal issues that may be faced in court. 



Contrast of both systems
There are many similarities and differences between both systems. Firstly, Common Law is much more detailed in its prescriptions than civil law (Tetley, 1999) However most nations follow one of the two laws, Common Law or Civil Law (Law, 2020). Both systems have the same outcomes of reaching a just decision (Canivet, 2003) however common law is usually uncodified, which means that there is little involvement of legal rules and statues, in contrast to Civil Law, which is codified, which includes legal codes that involve all matters that need to be brought before a court and determining the appropriate punishment for each offence (Law, 2020). Another difference between both systems is that common law relies on judicial interpretation however Civil Law puts less wait on judicial interpretation (Common Law vs Civil Law,2021). Similarly, it has been found that Jurists believe, with little justification that Common Law and the process can produce better law than legislation (Gordley, 2000). This suggests that Common Law and the opportunity of interpretation has a much more beneficial impact than Civil Law which Is set in statue and has no room for interpretation. Civil law is most used in France, Germany, Spain, Italy and Japan whereas Common Law is predominantly used in United Kingdom and United States (Tetley, 1999). This suggests that the English legal system is predominantly based on Common Law. 

History of The Common Law

In the Eleventh Century during the Norman Invasion of Britain, Common Law evolved in England.  Local courts made decisions that were then passed to other courts via word of mouth (Wood, 2021). The courts are thought as historically vital law makers due to judges being present before there was even a parliament (Huxley and Binns and Martin, 2014). Common Law was later adopted in many countries of the British Commonwealth these include USA, Australia and New Zealand (Pejovic, 2001). Eventually Common Law took over other Laws, as it became easier to see how judges were applying the law and the decisions that were made (Gillespie, 2013). The development of Common Law came from the idea that a right only existed if there was a reason or procedure for enforcing it. (Ward and Akhtar, 2011). The common law was created to distinguish between law that was decided by the Royal Courts in London and then was applied throughout the kingdom (Gillespie, 2013). It was the by-product of an administrative triumph, the way in which the government of England become centralised and specialised during the centuries Conquest (Milson, 2014). 




Common Law in Practice 

One specific case that has had a great impact on the common law tradition is the Donoghue vs Stevenson (1932) case, this case created the principle of negligence which has been widely used in cases ever since with a similar outcome (Hutchinson, 2014). This case ensured that from there on all manufacturers owe a duty of care to the ultimate consumers to ensure that their products are safe (Reid, 2014).  Similarly, In the UK today no new common law offences are created but the courts continue to interpret existing laws when setting precedents (Wood, 2021) This is something that clearly shows that Common Law is still used in today’s law and courts and that it is had a good impact on decisions in court. Another example of Common Law in practice is the Dudley & Stephens case which has been suggested as the most perfect example in Common Law due it is asking the question ‘What constitutes volitional behaviour?’ (Minchin, 2020). The court held that the men had committed murder, but this case established the principle of necessity and that it should be available in circumstances where someone or somethings life is taken to save another’s (Hojeckd, 2003). Another case that is found to use the concept of the English common law is in the USA supreme court in 1803, where it was found that it had established the principle of judicial review and uses the idea of common law in the case of Marbury v Madison (1803). As we can see by these examples, common law has been used in a wide variety of cases and time periods. Not only is it still used today but it is also one of the most used methods to determine case sentences to this day.

Conclusion:

To conclude this essay, we have discussed the history and origins of both civil and common law and have also discussed the importance of having both laws in our time. Both laws have different ways to approach cases, but both have the same outcome of ensuring a fair and justifiable approach to each case. We have also discussed the meaning and reasoning of why we need both laws and what it requires to ensure they are used. We have also discussed common law being used in previous cases and how some of the principles have been established from these cases. We have also contrasted both systems and have highlighted each of their strengths and weaknesses and the similarities in both laws. We have also discussed the roots of civil law and how it has grown into Europe since the roman period and how common law was developed in Europe and how it is now used across the world.
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