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What is Transgender?

A term used by a person whose gender is not the same as they were assigned at birth (Government equalities office, 2018). 

This includes people moving from one gender binary to another i.e Male to female and people who don’t identify as neither male or female (Non Binary) (Gov.Wales, 2022).

With 12% of Millennials identifying as Transgender or gender non-conforming (Glaad, 2017) it is important that we review the required law and legislation to ensure we are supporting individuals in the school through our policies and procedures.

What does the Law say?

The Equality Act (2010) protects a person from being discriminated against, harassed, or victimised on the basis of a protected characteristic. There are nine protected characteristics and gender reassignment is one.

Gender reassignment is when you move from the sex you were born with to your preferred gender.

A person has the protected characteristic of gender reassignment if they are intending to undergo, is undergoing, or has undergone a process for the purpose of reassigning their sex by changing physiological or other attributes of sex.

A person can be safeguarded under the act without having to be under a form of medical treatment. According to the Act, a person who takes time from work for gender reassignment should not be treated any less favourably than another employee and should still have the same opportunities i.e., recruitment opportunities.

The EHRC code of conduct on the Equality Act states  that if an organisation provides separate sex services for men and women transgender individuals should be treated in accordance with the gender role in which they identify  and any exception to this should only be made in exceptional circumstances.

A person can also be protected under the act if they are associated with the person who has a protected characteristic i.e a friend or partner. 

The Gender Recognition Act (2004)
The Gender Recognition Act allows a person to apply for a gender recognition certificate (GRC), which will grant them legal acknowledgment of their acquired gender and enable them to obtain a new birth certificate. 

The Act protects the privacy of a person with a GRC by outlining information pertaining to the gender recognition process as "protected information" and making it illegal to disclose such information without the person's consent unless ‘in certain specific circumstances.’

Transgender individuals are covered under the equality act 2010 and are legal protected against suffering any discrimination.

Gender reassignment discrimination – When you treat an individual different because they are transgender. It does not have to be intentional. 

The Public Sector duty (2011)
This would also apply to the school and all public sector authorities. It states that’ public authorities in the UK must
· eliminate unlawful discrimination
· advance equality of opportunity between people who share a protected characteristic and those who don’t.
· foster or encourage good relations between people who share a protected characteristic and those who don’t.’
 
The risks to the organisation if they fall foul of the law
An employee can claim discrimination if they have been treated unfairly by a person or the organisation, they work in and this can often end in an employment tribunal.

There are 4 types of gender reassignment discrimination 
· Direct discrimination 
· Indirect Discrimination
· Harassment 
· Victimisation

Under the equality act an individual is also protected from discrimination by association, whereby a person discriminates you due to the connection you have to a transgender person  and discrimination by perception where discrimination occurs due to someone thinking a person is transgender.

The CIPD (2021) inclusion at work survey found that 55% of transgender employees have experienced conflict or harassment at work compared to 29% of heterosexual, cisgender employees. It is evident that organisations need to do more to in protecting their employees particularly around training, building awareness and reviewing policies and practices.

An employee may be held personally responsible for discrimination if they treat a co-worker less favourably due to gender reassignment as example refusing to be put on the same shift as them or refusing to use the same toilets. 

2 Cases to bring your attention to:

‘De Souza V Primark’ 2018
In the De Souza v Primark (2018) case an employee was awarded £47,000 for direct discrimination and Harassment due to her gender reassignment. This included loss of earnings, injury to feelings, and a 25% increase for Primark’s failure to follow the ACAS Code of Practice. The Tribunal determined that Primark had committed direct gender reassignment discrimination by failing to properly examine and resolve allegations raised by Miss De Souza after her alleging name calling, being sprayed by men’s perfume and colleagues saying she had a deep voice. The Tribunal was also critical of Primark for not having a secure system in place to protect Miss De Souza's identity after her preferred name and birth name were both printed by mistake on employee shift allocation sheets.

‘Taylor v Jaguar Land Rover’ 2022
In this case it was found that regardless that the claimant had not undergone gender reassignment surgery, the claimant was still covered under the equality act due to the fact they had the characteristic of gender reassignment. The tribunal held that the claimant suffered direct discrimination due to their gender reassignment. 
The tribunal further determined that the claimant suffered harm because the respondent refused to let them cancel their resignation. The panel found that the claimant had been unfairly and constructively dismissed. The tribunal awarded the claimant £180,000 in aggravated damages and Jaguar Land Rover were heavily criticised for their processes and management knowledge on equality and diversity.

How can we support in Tyndall High?
Research shows that organisations that treat transgender individuals fairly and with support generate positive feelings towards the workplace more than those that do not, which creates a powerful signal to LGBT+ workers to be transparent about their identity (Webster et al, 2018).

Organisations that review policies to ensure they are supportive and encourage diversity training, and anti-bullying and harassment policies show increased productivity and performance of transgender employees (Pichler et al, 2018).

Transgender people are not required to disclose their gender identity history to their employers, but it is likely all organisations will have employees who exhibit some gender variation and therefore employers must take measures to make the workplace welcoming to all employees, regardless of their gender identity (Prosser, 2022).

We want to promote a workplace culture of equality, diversity and inclusion that is inclusive of people, regardless of their gender identity.
We could do this by:

Recruitment
Ensuring job adverts are using gender neutral language.

Application forms should not ask for previous names as this may deter a transgender applicant from applying.

Hiring managers should not ask at interview any questions relating to the individuals gender identity.
When reviewing an individual’s identity and checking their proof to work in the UK documentation this will be handled with sensitivity and stored in a secure place and in line with GDPR guidelines.

Sickness Absence
When transitioning an employee may need to take a period of sickness absence, and this will be treated supportively and sensitively. Managers can utilise occupational health and to support individuals. 

Redeployment could also be considered particularly if an individual is transitioning, they may find certain elements of their job difficult and maybe suffering fatigue.

Use of pronouns 
Dead naming is a term used when a transgender person is addressed by their previous name. It is important that we address an individual by the name and pronoun they identify with. If you constantly address a transgender individual by their previous name this can constitute as harassment and will be dealt with as gross misconduct.

Employee records
We will update employee records accordingly and transgender individuals will not need a GRC for this. 

Confidentiality
With Stonewall (2018) reporting that one third of LGBT+ have hidden that they are LGBT+ it is important we maintain confidentiality and provide individuals with reassurance around this. 

All records will be stored securely, confidentially and in line with GDPR guidelines.  A person’s data will not be passed on to a third party company without the individuals consent I.e. a reference request.

An individual should not need to disclose their gender identity when applying for a role in the organisation. If the employee does disclose this the information should be kept confidential.

Policies and procedures
Policies and processes should be reviewed on a regular basis to ensure they are non-bias and do not disadvantage transgender individuals. Policies should be written fairly, taking into consideration up to date employment law and gender-neutral language.   This will allow individuals to feel included, respected, and safe. Policies and processes should be implemented consistently and fairly, and training should be provided to all employees. 

It would be beneficial for us to review our equality, diversity, and inclusion policy to ensure all individuals going through a transition or who have transitioned are supported. 

Policies should include that discrimination and harassment towards transgender individuals will not be tolerated.

We will also be reviewing our uniform policy and ensuring that provisions for shared sanitary and changing facilities and mixed sport are reviewed.

Guidance and support 
Guidance and training should be available for all managers and colleagues across the organisation which will guide individuals on the legal protection that transgender or non-binary individuals have, guidance on the key terms and information regarding staff network groups.  The organisation will appoint a member of the equality and diversity team who will be the key contact for transgender and non-binary individuals if they require support.
 
Creation of staff networks groups 
This is a way to give transgender and non-binary people a voice whilst meeting other employees, sharing experience and knowledge, offering support and building a platform for constructive change (PwC, 2018).
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