





This essay aims to analyse the circumstances under which an easement may be created by prescription. The concept of prescription refers to the acquisition of a right through the continuous and uninterrupted use of another person's property for a specified period of time. By examining the relevant legal framework and case law, this analysis will provide insights into the requirements for establishing an easement by prescription. (Roche, 2018). Effective knowledge related to An Easement indicates a prescriptive easement which is considered as a type of adverse possession where someone acquires an easement. This essentially indicates giving the right to another person to use a person’s property in some way. However, in order to understand the concept of easement effectively, it is essential to understand the definition of prescription. This indicates a type of naturalness that provide the right to use another person’ property. In this context, in order to understand the way an easement can be created by prescription, understanding of Time Immemorial, Doctrine of Lost Modern Grant and Statute is essential. It is also essential to mention here that according to the application of Law of Property Act 1925, the creation of legal easement is prominent in the Section 187 of the act (lLgislation.gov.uk, 2017). On the other hand, based on the understanding of the Re Ellenborough Park [1955] EWCA Civ 4, the knowledge of easement indicates the use of the land with the question that is connected to the use of the dominant land. Moreover, the easement is claimed by prescription adhering to the application and aligning with the exclusive rights of prescription without any pressure or secrecy. For example, in the case, Anchor Brewhouse Developments v Berkley House (Docklands) Developments [1987], the crane's job was trespassing in the air directly upwards to the claimant's not the respect of giving the landowner that to make property due to which an injunction was initiated to reduce such activities in future. Furthermore, land law also includes easement, which is a right provided to the owner of land for acquiring advantages of the land by commencing activities of their choice or prohibiting certain activities. 
[bookmark: _heading=h.2i785q64iwr1]Effective knowledge related to easement under the English Law also indicates not the aspect of giving the landowner an exclusive right of a land but giving the land- owner the right to make use of another area of land for the betterment of his own land (McFarlane, Hopkins, and Nield, 2018). Under the Prescription Act 1832 in order to obtain and is meant it is essential to follow the rule regarding the acquisition of a right through long use or enjoyment. The Prescription Act 1832 also indicates the following three methods regarding the acquisition of easement through the creation of prescription. This indicates Time Immemorial, doctrine of lost modern grant and statute.
The concept of easement is defined as the non-possessory right to enter and utilise the real property of others without actually owning it (Castellano, 2015). In a positive context, easement means a person has the right to exercise activities on another's land, also known as the right of way. The two other examples of easement indicate a right to light, and a right of support. In contrast, the negative easement is considered the rights showcased by the rights holder to restrict the landowner from acting in a specific way on the land, known as the right of light. The easement rights are considered private, and two land parcels are always involved, also known as tenements. Moreover, the land which acquires immense benefits and pros of easement is considered a dominant tenement. However, the land which is prone to burden and on which the rights of the landowner are exercised is referred to as a servient tenement (Gray and Gray, 2013). In several cases, the servient owner is restricted from any expenditures of the easement. However, situations such as easement are exerted for taking care of or developing a fence and obligation to ensure proper cleanliness and well-maintained. These are the two exceptions where the servient owner is subjected to bear the expenditure of easement. Furthermore, the concept of easement depicts that dominant and servient land should be owned by different people, so it is easy to provide easement rights. As examined in the case of Rance V Elvin (1985) the case was transferred to court where court promoted positive obligation. However, the servient owner was so obligated that water reaches the private system.  (Waite, 1985).
	The primary aspect of making easement legal in the UK essentially indicates the aspect of creating rights in which two heritages get adjacent to each other. The aspect of making easement legal, it is essential to apply for a registration of an easement in which both the benefiting land and servient land will be registered. Based on the fulfilment of the registration requirement, there is a possibility for meeting the rule 90 of the Land Registration Rule 2003 of the UK in order to ensure the legality of easement (Gov.uk, 2021). However, an easement constructed for uncertain and irregular duration has no potential to become legal as per section S1(3) Law of Property Act 1925. It is important to adhere to the terms and conditions of the Law of Property Act 1925 to ensure the legality of easement. Furthermore, new easements are often considered as becoming analogous to the already existing easements. For instance- the right to park corresponds to the easement right for storage (Romero, 2013). Based on the need of making easement legal and valid, it is essential for the existence of two valid lands or property which indicates one to be dominant and the other one to be servient heritage. Moreover, with the aspect of determining whether the easement made over a land is valid and legal or not, it is essential to look after the registration that has been conducted on the land.
[bookmark: _heading=h.30j0zll]	In addition, according to Re-Ellenborough Park [1956] CH 131, the critical features of easement state that easement should compulsorily consist of a dominant and a servient tenement where the easement is accommodated and offered to the dominant tenement. The benefits and rights ensured in the easement should be enjoyed by the dominant tenement. Moreover, the claimed rights should have the potential to be presented in a written document. The easement only pertains to its value when linked to the dominant land. However, an easement cannot sustain in gross where only service tenement is known and has no signs of the dominant land. Future owners or buyers of the dominant land have the potential to acquire easement rights and benefits (Egan-Ronayne, 2017). As per Metropolitan Railway Co v Fowler (1893), an easement can never happen on your land because it comes under the rights over the servant’s land. However, a tenant can exert rights over the landlord's land. Moreover, the grantor and grantee involved in the easement should be competent, and the rights should also be entirely fulfilling (Kowallis, 2018).
Based on the aspect of making easement well established for a buyer, it is essential to identify and determine whether the easement of a land is fulfilling all the characteristics of the legal rule or not (Lawcom.gov.uk, 2015). This indicates the presence of a dominant tenement and servient tenement, the aspect of the easement to accommodate the dominant tenement, the dominant and servient tenements need to be owned by different persons and the easement needs to be effective and capable of forming the subject matter of a grant. In the case of profit, it can be exerted in gross as only servient tenement is needed for profit creation (Thompson and George, 2017).
The primary aspect of obtaining easement is possible through the creation of a deed or a will which needs to be in writing format. The writing of the will of deed will be in respect of the registered land and the overall development of easement will be done through the completion of a registration. However, with the aspect of knowing whether an easement is developed according to a prescription or not, it is essential for the acquisition of the easement by prescriptive users. In this context, according to Law of Property Act 1925 it is essential for an easement to represent appropriate pleading and proof to ensure that it is legal (Roche, 2018). As for the effective maintenance of the easement in the UK, the servient owner ensures the maintenance and repair of the easement. However, there is also a possibility for the dominant owner to take the responsibility of maintaining the easement, but the owner needs to bear the cost of the maintenance or repairmen (Davis, C.J. (2000)
[bookmark: _Hlk140762387]On the other hand, it has also been asserted that the legislation of the UK also determines the extent to which the interest of both parties would go as well as how that interest could be dealt with under the Trusts of Land and Appointment of Trustees Act 1996 (TOLATA 1996). It allows the owner to sell his property to another individual regarding a particular purpose which essentially becomes an easement. Not only this, but it also offers many benefits to the owner of the property who owns the prescription of easement. Under section 12 of this act, beneficiaries are also allowed to occupy the property (Dickinson, 2020). 
Even though there were already a significant number of laws and acts concerning easements, the legislation of easement needs more effectiveness. So, in order to enhance effectiveness of legislation regarding the easement, the UK Act of Parliament passed The Land Charges Act in 1972, which entails updating the system for registering charges on unregistered land in England and Wales. The Land Charges Act of 1925 as well as some other laws that were affecting real property rights from the owner's perspective were modified in order to reflect effectiveness of this act in easement (Legislation UK, 20222).
Besides that, the legislation also established the Prescription Act of 1832. It states that if land under easement has been used by a non-owner openly for an adequate period without even granting permission from its owner, then a grant has to be made for easement so that the non-owner would continue to use the land without seeking the owner’s permission. As per this act, the minimum period for land to be used without an owner's permission is twenty years (LexisNexis, 2022).
In order to obtain an effective understanding related to easement, the application of the case Goldberg v Edwards [1950] Ch 247 is prominent here. This indicates Mrs Edward owning a property that consists of a house and annex. As the annex was connected with the back of the house through a covered passageway, there was a possibility to access the annex through the house and also through the covered passage-way. As Mrs Edwards let other tenants use the annex, the court of appeal represented whether right to access to the house is implied under the lease as mentioned in the doctrine of Wheeldon v Burrows. Moreover, another case example of Hill v Tupper (1863) 159 ER 51 also indicates a proper example of easement. The case indicates the owner of a land on the bank of a canal that has claimed his right to operate both from the canal according to the amount of an easement. Representation of the case the claim was to be rejected by the court's decision by considering the fact that the clement contractual right in order to operate boards on the canal is not accommodating the dominant tenement but on the other hand delivering a mer. In this way based on representation of both cases it can be addressed here that the determination of making an easement legal is essential to see whether both the individuals within the legal easement are having the right or not. More of the development of prescriptive easement indicates the acquisition of legal rights in order to obtain log use or enjoyment. For an easement to be legal, it needs to be granted through express grant such as deed of grant, conveyance, and transfer or through the acquisition of common law under the Prescription Act 1832. (Davis, C.J. (2000)
When establishing an easement by prescription, it is common to consider the concept of "time immemorial." Time immemorial refers to a period of unending tradition or history, beyond the reach of records or memory. In legal terms, it refers to any date or year that lacks legal evidence or falls outside the scope of legal memory (Bevan, 2022).
The principle of prescription, which is the basis for establishing an easement, can be traced back to time immemorial. If a right has been enjoyed since time immemorial, it is presumed to have a lawful basis. In statutory terms, "since time immemorial" is defined as beginning in 1189. Under common law, the burden of proof lies with the applicant to demonstrate that the property has been used "since the beginning of time." The Statute of Westminster 1275 established 1189 as the starting point for this purpose. However, it is important to note that such a claim can be easily invalidated if it can be shown that the right did not exist at that time (Law Commission, 2011).
For example, in the case of Hollins v Verney, the UK court rejected a claim for a prescriptive easement because the right had only been exercised on three occasions, each separated by a 12-year period. Continuous use for the past 20 years or longer can raise a presumption of use since time immemorial, which is the year 1189 (Davis, 2000).
The doctrine of the Lost Modern Grant is another aspect related to easements by prescription. It presumes that continuous and prolonged use or possession of land implies that the associated rights have been conveyed, even if the physical instrument of conveyance has been lost. This doctrine was developed to prevent claims that could be easily defeated by proving an easement. However, the court does not apply this doctrine if the grantor is disabled. The doctrine assumes that continuous use for more than 20 years, with permission or stealth, constitutes a formal grant of easement that cannot be rebutted. It was introduced to address issues related to common law prescriptions (French, 2016).
In the case of Dalton v Angus (1881), where two parties had adjoining houses with lateral support for more than 20 years, the court held that the right to lateral support could be claimed due to uninterrupted use of the land for that period. Changes to the buildings did not dissolve the right, and the plaintiff was entitled to support and compensation for damages (Mee, 2015).
Easements by prescription have certain essential features, including open and unrestricted use, uninterrupted use for 20 years or more, and compliance with the limitations set out in Section 17 of the Prescription Act 1832. For example, easements that result in the destruction of property, obstruct free passage of air or light, or interfere with open space or surface water cannot be acquired through prescription (Bright, 2011).
In the case of Duke of Norfolk v Arbuthnot, where the defendant pulled down a wall claiming it obstructed light to the chancel of a church, the court held that the defendant had no right to make changes without proper justification. Section 71 of the Prescription Act 1832 applied, and no right was provided under common law for the destruction of property (Bevan, 2022).
Issues regarding the continuity of use can arise in cases involving easements on land. In the case of Orme v Lyons (2012), Lyons claimed vehicular rights over a track on Orme's property. Orme disputed the claim due to irregular use. However, the district adjudicator ruled in favour of Lyons, stating that the right to continuous use existed, even if it was used as an alternative when the main entrance was blocked. The doctrine of the lost modern grant was applicable in this case (George and Layard, 2019).
In disputes over easements by prescription, such as in the case of Gardner v Hodgson's Kingston Brewery (1903), the burden of proof lies with the claiming party. The claiming party must prove that the land or property has been used without permission. If payment has been received, it is considered a license fee or rent and cannot be claimed as an easement by prescription. Therefore, the burden of proof regarding the right of easement lies with the claimant, and rebuttable assumptions apply, with the doctrine of the lost modern grant being applicable (Burn and Cartwright, 2011).
[bookmark: _heading=h.tyjcwt]Overall, it was reviewed that the concept of easement refers to the rights to use someone else's property without owning it. It's a private right that applies when two parcels of land are involved. For an easement to be legally enforceable, it needs to meet the requirements of section 1(2)(a) of the Law of Property Act 1925. This means that the privilege offered should either last forever or have a fixed and unchangeable duration. The doctrine of a lost modern grant states that if someone continuously uses a property for more than 20 years, whether with permission or without, it is considered a formal grant of easement and cannot be disputed. In the case of Dalton v Angus (1881), the court ruled that the right to lateral support could be acquired through 20 years of use. This right doesn't go away if changes are made to the building, so the person with the easement may be liable to pay for any damages caused. Further In the Duke of Norfolk v Arbuthnot (1880) case, it was established that no easement rights based on prescription can be claimed if there is damage to the property or land.










References
Bright, S. (2011) Modern Studies in Property Law - Volume 6. London: Bloomsbury Publishing.
Burn, E.H. and Cartwright, J. (2011) Cheshire and Burn's Modern Law of Real Property. London: Oxford University Press.
Burn,E., & Cartwrite, J. (2011). The Burden of Proof in Easement Dispute: A Comparative Study. Property Law Review, 21(2),123-140.
[bookmark: _Hlk140762078]Bevan, C. (2022) Land Law. 3rd edn. Oxford: Oxford University Press
Castellano, G.G., 2015. Reforming Non‐Possessory Secured Transactions Laws: A New Strategy?. The Modern Law Review, 78(4), pp.611-640.
[bookmark: _heading=h.3dy6vkm]Davis, M. (2000). The Law of Easements and Licenses in Land. Oxford University Press.
Davis, C.J. (2000) ‘Informal acquisition and loss of rights in land: what justifies the doctrines?’, Legal Studies, 20(2), pp. 198-221. DOI: https://doi.org/10.1111/j.1748-121X.2000.tb00140.x 
Dickinson, J. (2020). Land law. [Online]. Available at: http://shura.shu.ac.uk/26722/ [Accessed on: 20 July 2023].
Egan-Ronayne, N. (2017). RE ELLENBOROUGH PARK. [Online]. Available at: https://theblackletter.co.uk/2017/03/08/re-ellenborough-park-1956-ch-131/ [Accessed on: 19 July 2023].
French, G. (2016) ‘The Doctrine of Lost Modern Grant and Prescriptive Easements in Newfoundland’, Dalhousie Law Journal, 39(2), pp. 1-14. 
George, M. and Layard, A. (2019) Thompson's Modern Land Law. London: Oxford University Press.
George, R., & Layard, A (2019). Easements and Prescription: A Comparative Analysis. Journal of Property Law, 27(3),345-367.
Gray, K.J. and Gray, S.F. (2009) Elements of land law. London: Oxford: Oxford University Press.
Kowallis, K. (2018) ‘Treating Fair Use as an Easement on Intellectual Property’, BYU L. Rev., p.1073.
Law Commission. (2011). Easements, Covenants and Profits à Prendre: A Consultation Paper. Retrieved from [online] Available at:https://www.lawcom.gov.uk/app/uploads/2015/03/cp186_easements_covenants_profits_a_prendre.pdf [ Accessed on 20 July 2023
Law Commission. (2011). Making Land Work: Easements, Covenants and Profits à Prendre. [Online]. Available at: https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/229064/1067.pdf [Accessed on: 19 July 2023].
Lawcom.gov.uk (2015) Easements, Covenants and profits À Prendre - Law Commission. Available at: https://www.lawcom.gov.uk/app/uploads/2015/03/cp186_Easements_Covenants_and_Profits_a_Prendre_Consultation.pdf (Accessed: 20 July 2023). 
Legislation UK. (20221). Law of Property (Miscellaneous Provisions) Act 1989. [Online]. Available at: https://www.legislation.gov.uk/ukpga/1989/34/enacted#:~:text=1989%20CHAPTER%2034,Fothergill[Accessed on: 08 November 2022 ].
Legislation UK. (20222). Land Charges Act 1925. [Online]. Available at: https://www.legislation.gov.uk/ukpga/1925/22/enacted#:~:text=An%20Act%20to%20consolidate%20the,land%20charges%2C%20and%20to%20searches [Accessed on: 08 November 2022].
LexisNexis. (2022). Real Property and Registration (Volume 87 (2022)). [Online]. Available at: https://www.lexisnexis.co.uk/legal/commentary/halsburys-laws-of-england/real-property-registration [Accessed on: 11 November 2022].
McFarlane, B., Hopkins, N. and Nield, S. (2018) Land Law: Text, cases and Materials 4th Edition. London: Oxford University Press.
Mee, J. (2015) ‘Reforming the Law of Prescription: A Cautionary Tale from Ireland’, Modern Studies in Property Law, 8, pp. 31-48.
OGL. (2021). Law Commission review of the Land Registration Act 2002: government full response. [Online]. Available at: https://www.gov.uk/government/publications/land-registration-act-2002-government-response-to-the-law-commission-review/law-commission-review-of-the-land-registration-act-2002-government-full-response [Accessed on: 20 July 2023].
Parker, G. and Ravenscroft, N. (2001) ‘Land, rights and the gift: the Countryside and Rights of Way Act 2000 and the negotiation of citizenship’, Sociologia Ruralis, 41(4), pp. 381-398.
Participation, E. (1972a) Law of property act 1925, Legislation.gov.uk. Available at: https://www.legislation.gov.uk/ukpga/Geo5/15-16/20 (Accessed: 20 July 2023). 
Practice guide 62: Easements (2021) GOV.UK. Available at: https://www.gov.uk/government/publications/easements/practice-guide-62-easements#:~:text=You%20must%20apply%20to%20register,the%20Land%20Registration%20Rules%202003). (Accessed: 20 July 2023). 
Roche, J. (2018) ‘Historiography and the Law of Property Act 1925: the return of Frankenstein’, The Cambridge Law Journal, 77(3), pp. 600-629. DOI: https://doi.org/10.1017/S0008197318000697 
Romero, R.A. (2013) Property Law For Dummies. London: Wiley Publication.
Thompson, P.M. and George, M. (2017) Thompson's Modern Land Law. London: Oxford University Press.
Waite, A.J. (1985) ‘Easements: Positive Duties on the Servient Owner?’, The Cambridge Law Journal, 44(3), pp. 458-476. DOI: https://doi.org/10.1017/S0008197300114941.




Relevant Statues and Cases:
Statues
Law of Property Act 1925
The Trusts of Land and Appointment of Trustees Act 1996
Prescription Act 1832
Right of Light Act 1959
Cases
Anchor Brewhouse Developments v Berkley House (Docklands) Developments [1987],
Bakewell Management Brandwood (2004)
Dalton v Angus (1881),
Duke of Norfolk v Arbuthnot (1880)
Gardner v Hodgson’s Kingston Brewery (1903)
Hollins v Verney [7], CA 1884
Liverpool Corp v Coghill (1918)
Metropolitan Railway Co v Fowler (1893),
Orme v Lyons (2012)
Re-Ellenborough Park [1956] CH 131,
Rance V Elvin (1985)
Goldberg v Edwards [1950] Ch 247
Hill v Tupper (1863) 159 ER 51 








	
	

	MD R Ahmed	2



image1.png
Prifysgol Cymru
¥ Drindod Dew Sant

J University of Wales
Trinity Saint David




