


CONTRACT LAW ASSIGNMENT 2

This assignment will discuss and evaluate the extent to which the courts will uphold the contract entered because of threats or pressure by on party to the contract upon the other. The assignment will further elaborate the meaning of the terms duress and undue influence and will as well discuss the circumstances under which the terminologies are used. A common factor with the two doctrines is the courts’ desire to distinguish between the usual pressure of commercial bargaining (which is allowed) and contracts where agreement is the result of illegitimate pressure or threats.
The concept of duress has a long a long history in common Law, particularly the most straight forward variant of physical duress. An example of duress is the case of Barton v Armstrong (1976) where Barton entered into a contract with Armstrong to buy off his interests, Armstrong issued physical threats to Barton which led him to agree to be coerced to buying the shares (Springer, 2007). The decision Barton made was a clear result of duress and fraudulent misrepresentation (in that both parties were consenting) did enable the agreement to be set and considered voidable (Springer,2007). However, (Loke, 2017),states that if the threats from Armstrong to Barton were the reason or Barton to entered into the agreement, he was still entitled to  some form of relief even though he could well have gone into a contract with if Armstrong had not said the threating remarks to induce him to do so.
  According to (McKendrick, 2014), duress and undue influence is when a person or party has been made to get into a contract by force. He further states that this kind of a contract cannot be considered to be a valid agreement under such circumstances. McKendrick continues to define duress as a situation where someone enters a contract because of undue pressure. He states that duress can take so many different forms. However, (Richard, 2013) describes duress as some form of pressure that we all have undergone to a greater or lesser extent and it is part of our everyday life. He further states that duress is where a contract is entered into after there have been some form of threats or improper influence brought to bear on one party or where the one-sided nature of the contract suggests that one party has been taken advantage of. Under such circumstances, the law says that the party acted under duress and the resulting contract is voidable (Richard,2013). Some decisions that people make every day are some sort of pressure, for example people go to work because they must earn money at the end of the day, people must buy food stuff because they need to eat, and people pay for transport to get to a particular place. All this is some form of duress pressure (Richard 2013).
The case Skeate v Beale (1840) was not viewed as physical duress but instead was looked at as problematic because the threat was not against a person but rather against goods (Richard,2013). According to Richard, the defendant in this case did agree to pay an extra amount of money because his goods were being threatened by the defendant, even though he paid the extra amount, it was not actually due to his landlord, but the landlord had made a threat to sell his goods which he had seized, and this sell of good would have been unlawful anyway. (Ogilvie, 2001) explains that economic duress has a few aspects that are considered in making sure that the claim to be succefull. There must be illegitimate pressure applied to the party making a claim, that pressure must be a significant cause or reason to induce the claimant to enter into a contract. In recent decades, the courts have been far more willing to consider the threats to commercial interests rather than merely to the person, hence the doctrine to economic duress has developed. 
According to (Brownsword, 2006), states that the law relating to economic duress has developed at a relatively fast speed during the last ten years or so. He states that there has been a good number of decisions different courts and jurisdictions which collectively at least affirm the existence of the doctrine in English Law. In the case of The Sibeon and The Sibotre is one example where the case of economic duress was not accepted by the courts because the commercial pressure was not enough to prove it (Adam, 1990). Judge Kerr J rejected the doctrine of duress in this case saying that was based simply on a threat of physical violence, the owners would have been entitled to set aside the renegotiated rates on the ground of economic duress but that on the present facts their will and consent had not been overborn by what was ordinary commercial pressure (Adam,1990). However, in the case of Pao On v Lau Yoi Long (1980), it was a case of economic duress and not mere duress because the plentiful did not want to sell his shares to the defendant because of insecurity of possibly going bankrupt. “This was a case of weaker bargaining party by the stronger one was not duress” (Brownsword,2006). (Richards, 2015) on the other hand agrees that this was a case of economic duress because there was pressure amounting to “coercion of will that vitiates consent” and at the same time there was pressure that is illegitimate. Furthermore, Richards says that Lord Scarman states that there is nothing contrary to principal in recognising economic duress as a factor that might give or render a said contract to be voidable as long as always that the basis of such recognition is that it should amount to a coercion of will that vitiate consent. It must be shown that whatever amounts of payment that could have been made on the contract entered into was not a voluntary act.  Economic duress that is founded on the vitiation of consent so that entry into any form of agreement is involuntary has been so much criticised simply because the victims of duress are fully aware that they are entering into an agreement and in doing so they intentionally submit to the transaction. However, the effects of both the economic duress and duress should be noted that they both render a contract voidable and as such the proper treatment is rescission (Richards 2015). The difficulties in this case of Pao On v Lau You Long is being able to test the difference between the legitimate and illegitimate pressure and where the line should be drawn between the two (Kreitner, 2000),the pressure and the threat must be illegitimate for the economic duress to be set out in this case.
 A similar case example of economic duress was a case of Universe Tankship Inc of Monrovia v Transport Workers’ Federation (The Universe Sentinel (1983) where the ITWF was blacked by the defendant’s union to prevent it from leaving the port. The defendant made a number of claims to be paid to them by the plentiful. The ship owners agreed to pay the huge amounts demanded by the defendant in order for their ship to leave the port. It was held that the money had been paid due or under economic duress and could be recovered (Ewing, 2017).Two elements of pressure that were identified in this case namely the illegitimate of pressure and compulsory of the will (the absence of choice). There should be pressure to the practical effect which is compulsory or the absence of choice. Compulsory is mainly described in the authorities as coercion or the variation of consent (Ewing,2017). 
The case of Atlas Express Ltd v Kafco (Importers and Distributors) Ltd (1989) where the facts of the case were that Atlas who was a firm of road hauliers did contract Kafco to deliver cartoons of basketware to the branches of Woolworths in the United Kingdom. This is a case of economic duress because the defendant did refuse to pay the minimum charge due to this duress (Tayloy, 2015), the defend was relaying so much on the contract they had made with Atlas and that made them not to find another carrier who would be willing to carry the goods. Atlas failed to live by the contract agreement that each load would comprise of 400 to 600 cartoons. Atlas made a threat to Kafco that they would not pick up the goods if the defendant did not pay more money thereby forcing the defendant to pay more under duress of losing the business. However, Atlas should not have forced or enforced Kafco’s promise to pay extra because Atlas never provided any fresh consideration. According to (Richards, 2015), consideration and economic duress often seem to go together. Richards, further states that a threat to breach a contract in many times may constitute economic duress though sometimes it may not. Usually in such cases, the courts do not want to prevent the pressures of normal commercial bargaining. For a threat to be illegitimate it must either be a threat to commit unlawful act or a threat to commit a lawful act for an illegitimate reason.
(Tan, 2002) states that a statement that was approved by Lord Scarman in the case of Pau On v Lau You Long (1973) 3 ALL ER 65 in which he identified that economic duress needed two elements which are pressure amounting to coercion of the will that vitiates consent and the other one being pressure or threat that is illegitimate. Therefore, this analysis confirms or affirms the analysis of Kerr J in The Sibeon and The Sibotre and also the most recent case of DSND Subsea Limited v Petroleum Geo Services ASA (2000). Economic duress needs to be recognised as a factor which may give or render a contract voidable as long as the basis of this kind of recognition is that it must amount to a coercion of will, which vitiates consent. It must be shown that such payments made on the contract entered into was not a voluntary (Tan,2002). Another example of the similar case in question involving economic duress is in the case of Carillion Construction Ltd v Felix (UK)Ltd (2000) where it was held that threats to withhold deliveries, when under a contractual duty to prevent delays, amounted to illegitimate pressure and hence economic duress (Davis, 2020). The principles of economic duress which the courts did apply on the case of DSND Subsea Ltd v Petroleum Geo Services ASA (2000) were equally applied in the case of Kolmar Group AG v Traxpo Enterprises Pvt Ltd (2010). This is where the contract was about acquiring methanol at a price that was agreed by Kolmar from Traxpo. Kolmar was found by the courts to have agreed to increase the price to be paid and reduce the amount under the contract as a result of illegitimate pressure amounting to economic duress by Traxpo (Davis,2020). And therefore, Kolmar was left with little choice or option but to agree to pay the increased price for such methanol as it eventually receives.
The case of Bank of Credit and Commerce International v Aboody (1990) is an example of undue influence case (Capper, 2006). In this case the courts held that the husband had exerted undue influence on the wife. The courts further held that whatever category of the undue influence is alleged it is a requirement that the transaction agreed or entered into must have been to the manifest disadvantage of the victim (Capper,2006). A relationship between two parties where the other party wants to take advantage of the other through undue influence will always require the courts to come in and intervene. In the case of BCCI v Aboody, the court did adopt the classification of actual undue influence and presumed undue influence which had two sub-classification (McGrath, 2009).  The undue influence was further recognised as being subdivided into two types in the case of Barclays Bank plc v O’Brien and Another (1973). The same classification was equally recognised in the case of Royal Bank of Scotland v Etridge No 2(2001) (McGrath,2009). This is contained in a statement where Lord Nicholls states that “The identified broadly two forms of unacceptable conduct, first comprises overt acts of improper pressure or coercion such as unlawful threats and second form arises out of a relationship between two people where one acquired over the other a measure of influence” (McGrath ,2009).
In the case of Etridge No.2, this case was considered that it was only in class 2A undue influence that a true presumption of influence arises (Mulcahy, 2005). (Mulcahy,2005) further says that the Law has adopted a sternly protective attitude towards the types of relationship described above where one party gets influence over the other vulnerable person. It is therefore important for the person making the claim to prove that such a relationship is in existence and the transaction equally calls for an explanation. The person making such a claim must also show or demonstrate that a transaction is not one that is readily explicable by the relationship of both parties. Undue influence is a necessary constraint on the width of this type of undue influence, this was the presumption found in the Class 2A(Mulcahy,2005). Etridge No.2 provides authority which presumed undue influence merely shifts the evidence burden of proof from the party making a claim to wrongdoer (Tamblyn,2010).
The case of a husband and wife may be cited as an example of a category of relationship within Class 2B which may not exist as per se, but which has to be proved as a fact (Tamblyn, 2010). A good example of this is a case of Howes v Bishop (1909) and also Bank of Montreal v Stuart (1911).
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