MEMORANDUM

TO: Oliver Jones

FROM: Teresa Kan, Criminal Litigation Department.

DATE: 27th March 2021

FILE: Mr William Brown 

SUBJECT: Charges of Theft 



ISSUES:

The case of William Brown. Mr Brown is 28 years of age a serving member of the Territorial Army and currently a postgraduate student. Mr Brown has been charged with two counts of theft. 

STATEMENT OF FACTS: 

Mr Brown is charged with two counts of theft that amount to £3000.00, one charge is in relation to a theft of cash and the other theft charge is in relation to a quantity of wine and spirits. The goods have been allegedly stolen from a rugby club that Mr Brown was formerly the bar secretary. Mr Brown has been accused of falsifying stock records to cover up the stolen wine and spirits, with the cash allegedly stolen from the takings following a beer festival organised by the rugby club. Mr Brown is currently on unconditional bail and is due to make his first court appearance in two days. He intends to plead not guilty. 

DISCUSSION:

As stated previously Mr William Brown is facing two charges of theft. Section 1 of the Theft Act 1968 states that ‘A person is guilty of theft if he dishonestly appropriates property belonging to another with the purpose of permanently depriving the other of it’ (The Theft Act (1968)). To reiterate the first charge of theft is concerning a sum of cash and the other charge is concerning the theft of wine and spirits; Section 4 of The Theft Act 1968 states that "property" includes money and all other property. 

To satisfy mens rea of theft it must be proven that the defendant Mr William Brown intended to dishonestly appropriates property belonging to another, however, section 2 of The Theft Act (1968) fails to define dishonesty it does, however, outline in three situations what is not considered dishonest. Dishonestly would not be considered if Mr Brown had the right to deprive the owner of it, would have had consent if the owner had known or the person to which the property belongs cannot be found by taking reasonable steps. Section 2 of Theft Act 1968 does go on to state that it may still be considered dishonest if a person appropriates the property notwithstanding that he is willing to pay for the property.  

What has been considered dishonest has been developed by common law. The test for dishonestly has recently been reconsidered due to the case of Ivey v Genting Casinos Ltd (2017). 
To satisfy the actus reus of the offence it would need to be proven that the defendant appropriated the 'property' in question. The current sentences that a charge of theft is as follows, under section 120 of The Coroners and Justice Act 2009, the sentencing council have issued a definitive guideline. According to this guideline if Mr William Brown is to be found guilty of some degree of planning involved before the offence taking place, which also involved some degree of a breach of trust or responsibility, which would suffice considering Mr Brown's position as the bar secretary within the Rugby club this would put him in the category of medium culpability, with the goods stolen falling under category 3. If a person is found guilty of a crime of theft with medium culpability of category 3 property, the starting point for sentencing is a high-level community order with sentences ranging from a low-level community order to 36 weeks in custody. However, as Mr Brown faces more than one charge of theft there is the possibility of being charged with consecutive offences (The Sentencing Council, 2016). 

Furthermore, there are mitigating factors that may help reduce the sentence if Mr Brown is charged such as no previous convictions and if Mr Brown is of good character, as Mr Brown is a serving member of the territorial army this may support any claim of good character. There are also reductions possible for a guilty plea however I must reiterate that Mr Brown does intend to plead not guilty. 

As the two charges against Mr William Brown are classed as an either-way offence as the value of the property in question exceeds a value of £200, he will be expected to appear in the Magistrates Court for his first hearing and as Mr Brown has stated he wishes to enter a not guilty plea the case will immediately proceed to an allocation hearing. During this time the police and Crime Prosecution Service will build a file for prosecution based on Mr Browns not guilty plea, as we will be submitting a not guilty plea, we will need to fix a date for trial at the Magistrates Court we will then be required to fill out plea and trial preparation form. 

The allocation hearing will determine where Mr Brown's case will be tried as theft is categorised as an either way offence the recommendation would be for the case to go to Crown Court. In general, either way, offences are normally tried summarily however may still be sent to the Crown Court for sentencing. 

During the trial it will be the responsibility of the police and the Crime Prosecution Service to ensure the prosecution have all the relevant information and paperwork, the prosecution and ourselves will then need to arrange any potential witnesses, due to Mr Browns not guilty plea the procedure will follow the Crime Procedure Rules r.24.3 which states that the court may give a summary judgement against a claimant of any type of proceeding.

Mr William Brown needs to be aware of his options so he should be informed that in the case of a guilty plea the case will be more straightforward, and the court will also take into account a potential reduction for a guilty plea under section 144 of the Criminal Justice Act (2003).

Mr William Brown needs to be aware of the advantages and disadvantages of a trial in either court. If Mr Brown's charges are deemed as a summary only offence which will mean a trial in the Magistrates Court the trial is less formalised and less imposing, likely to be a shorter adjournment procedure, there will be no requirement to produce a defence statement, less publicity, prosecution costs are lower if Mr Brown is convicted there is also no power to order repayment of defence costs. Mr Brown will also have the automatic right to appeal to the Crown Court and the fines and sentences are lower in the Magistrates Court. 

If Mr Brown was able to elect the Magistrates Court, he would be entitled to a means test for legal aid which is income only based and no assets of capital would be taken into consideration as Mr Brown's income is £12,000 per annum and is a student this should qualify him for legal aid in the Magistrates Court a CRM 14 form will need to be submitted if this is the case if a financial statement is required, we would also be required to submit a CRM  15 form to the Magistrates Court also. 

In the circumstance that Mr Brown is allocated to a trial in the Crown Court to be tried on indictment, there are some advantages to electing the Crown Court, it has been suggested. By some defence lawyers that there may be a greater chance of acquittal as it is the perception that jurors may approach a case with a more open mind however there is no factual evidence to back this up, Mr Brown may be more comfortable being tried by his peers, it has also been speculated that as the Magistrates tend to hear similar cases they may be hardened to some defences, also to consider is the application of evidence any evidence the prosecution or defence may wish to present if the judge deems the evidence irrelevant the jury will not see it. 
A disadvantage to the individual if allocated a Crown Court hearing is that they do tend to have some media coverage and given that Mr Brown is of good character and currently a serving member of the Territorial Army it may not be in his best interest as this may tarnish his name.

In the instance that Crown Court is elected any means test to assess whether Mr Brown is entitled to legal aid would be inclusive of income and capital assets this may deem him not eligible as Mr Brown has disclosed that he recently received a sum of £50,000 from his late grandmother, Mr Brown should also be aware that costs for a trial at the Crown Court run higher than the Magistrates Court. 

If Mr Brown is found guilty of both counts of theft it would be necessary for a plea in mitigation to be submitted to the Magistrates before the judge passing sentence, this will enable us to present any facts which may mitigate a shorter sentence. Within the plea of mitigation, we would ask the judge if they had seen a pre-sentence report or any other documentation, we would include a realistic sentence that we would like the judge to consider passing, we would support this by justifying our position and use any tools of pursuance and ensure that in no way are we indicating this is what should or needs to be done being very careful not to overstep boundaries and have it appear that we are telling the judge what to do. We could start by reiterating the guidelines I have previously mentioned that Mr Brown falls into the category of medium culpability, given that the ‘property’ allegedly stolen falls within category 3 (between £200 - £10,000) and the recommended sentence range is low-level community order to 36 weeks in custody however for multiple offences these could run consecutively. We could also point out any mitigating factors such as My Brown is of previous good character and has no previous convictions. We would put emphasis on the fact that Mr Brown is currently a serving member of the Territorial Army and also a postgraduate student, that Mr Brown has insisted on a not guilty plea.

We would then ask the judge if they would consider passing the lowest sentence possible. 


CONCLUSION

When considering the facts for instance a Mr Browns not guilty plea, the fact that he has recently inherited a large sum of money could raise the question of whether he needed to commit these offences, his low income and student status, It may be in Mr Browns best interest to advise a trial hearing in the Magistrates if able to elect to allow a more private trial, with the potential for legal aid, it is also likely that if convicted Mr Brown is likely to have a lesser sentence and is still able to appeal to the Crown Court if he wishes. 
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