Occupiers are always liable for accidents that occur on their property. Discuss the extent to which the above statement is correct

The area of law we will be required to investigate in specific is Tort Law. 
The two main pieces of legislation used throughout will be the Occupiers Liability Act 1957 and 1984. We will also include any relevant case law to back up points made.
So, upon tackling a question with such complexity. We must consider all attributes which go into it. Such as, what is an occupier? 



To begin with, an occupier falls under the Occupiers Liability Act 1957 and follows through to the Occupiers Liability Act 1984. 
The Occupiers Liability Act 1957 defines the common duty owed by an occupier to a visitor whereas, the 1984 Act defines the duty owed to those other than a visitor. Thus, meaning trespassers.

An occupier is considered as an individual who has ownership or an element of control over a property or premise. This can be anything ranging from a house, a caravan or even a boat. It can also include elements such as a crane or scaffolding. An occupier can even be a shop owner. 
Further, you can have more than one occupier.
This is all demonstrated in the case of Wheat v Lacon 1929.
[bookmark: _Int_C2z3i6Sv]However, by having more than one occupier this may raise confusion to some and further beg questions such as ‘who would be liable?.’



[bookmark: _Int_5E67kngp]Moving on, when looking into these pieces of legislation. We notice that they apply a common law duty. Occupiers Liability Act section 2 subsection 2 1957 defines that ‘a common duty of care is to see that a visitor will be reasonably safe when using the premises for the purpose for which he is invited or permitted by the occupier to be there.’
For example, a family member or maintenance person can be viewed as a visitor as the occupier would have consented for them to be there.
Section 2 subsection 6 of the Occupiers Liability Act 1957, exercises ‘a person who enters a premise for any person in the exercise of a right conferred by the law are to be treated as permitted by the occupier whether they have permission.’
For example, a postal worker or a police officer as they have implied consent to be there. This being further shown in subsection 1 of section 5 of Occupiers liability Act 1957 where it discusses 

Following on, section 2 subsection 3a of Occupiers Liability Act 1957 exclaims ‘an occupier must be prepared for children to be less careful than adults.’
This is as children are not at the same mental capacity as an adult so they are not aware of the importance of dangers like an adult would be, and often tend to copy what they see. 
For example, a 3-year-old will not have the same understanding as a 9-year-old; nor a 9-year-old as a 20-year-old. Thus meaning, an act we may view as dangerous may not be comprehended in that way to a child.
Children possess the mind of copying what they observe. This proven by the theorist Albert Bandura who observed Childrens' behaviours when watching adults as shown in the writing of Travis Dixon (2019.)
This can also be explained for vulnerable adults too.



Unbeknownst to some, trespassers just like visitors have a right to protection.
Occupiers’ Liability act 1984 establishes the common law duty owed by an occupier to those other than visitors meaning trespassers.
These meaning occupiers owe a common duty of care to trespassers but only in certain circumstances. 
As stated in Occupiers Liability Act 1984 section 3 it establishes the duty owed by the occupier to those other than a visitor in respect to any such risks as referred in s1 of Occupiers Liability Act 1984.
This was not always the case though as seen in the case of Addie v Dumbreck 1929.

Trespassers can be children and vulnerable adults too. There are contributing factors when it comes to the two such as age and mental capacity. In some cases, children may be considered as a visitor instead of a trespasser like in the case of Young v Kent County Council 2005.

If there is a potential risk to danger, an occupier must ask themself what steps they can take in order the best prevent said risk. potentially dangerous outcome. This includes safety precautions for those of all ages too, including children and vulnerable adults. 

Following on, Subsection 6 of section 1 of chapter 3 of the Occupiers and Liability Act 1984 establishes that there will be no duty owed to any person who willingly accepts the risks as by that person. For example, you break into a shop and see loads of broken glass and wet puddles; all blocked off by signs and tape. You still proceed ahead and slip, and you break your arm. The occupier has already taken all steps possible to warn against danger, but you decided to proceed despite knowing the potential risk. Therefore, making them not liable.

So, in the circumstance of a construction site. If the site had a warning at the front stating ‘no liability after entrance, risk of death. Enter at your own risk.’ 
Persey a child snuck in through a hole at the back of a construction site and got injured by a pole. The child would be viewed as a visitor to the construction site, yet the occupier would still be liable as the hole should have been secured.



More so, we are living in the time of compensation culture. This is where a society will try to bring a considerable number of claims for about anything in tort. This as shown in the Compensation Act 2006. It goes into explaining the deterrent effect of any liability, offers of treatments and damages.




When deciding whether an occupier is liable, Judges would consider whether the plaintiff has any contributory negligence. This meaning, whether the plaintiff’s own actions had any contribution to their own injury or damage. This as stated in section 2 subsection 3 of the Occupiers Liability Act 1957

[bookmark: _Int_MIKaRrbR][bookmark: _Int_H5uEr3bB]So, for an occupier to be held liable there would need to be proof of a breach of duty of care. In order to do this, we would need to apply the Caparo test set out in the case of Caparo Industries PLc v Dickman 1990.
When begging to decipher whether a visitor or trespasser can make a lawful claim against the occupier, the court will consider a few steps. Beginning with, if a duty of care is applaudable and if so, is there a breach.
[bookmark: _Int_XwKQG9Em] A judge would question whether the injury of the scenario was reasonably foreseeable. For them to do this, they will consider the factual and legal events in which lead to the injury. More so, a judge would then need to apply the objective test, this being if the average person would have thought the same as the injured if they were in the claimant's situation. 
Aswell as, the subjective test. If the injured actions have fallen below the standard care of a reasonable person would exercise in a similar circumstance.
They would further question whether the average being would act in an equivalent way to that of the injured in a similar scenario.  
They would apply the ‘but for test,’ so but for the defendant's actions would the injury still have occurred. 
To back this up we have the case of Donoghue v Stevenson 1937.

[bookmark: _Int_P4wQlSG4]So, in a summary an occupier could be held liable if in breach of their common duty of care. This meaning if they have not exercised all possible steps in preventing the potential risk of injury then they would be held liable.



So, one naturally with the gathered information so far may assume that an occupier would be liable at first instance. 
Although there is two pieces of legislation being the Occupiers Liability Act 1957 and 1984 when it comes to occupiers possessing a common duty of care to visitors and trespassers, if the statement were indeed all factual there would be no need for defences as to why an occupier may not be held liable. Further, there would be no existing intelling cases supporting that occupiers are not always liable.

An occupier can be held liable if not all standards of care are met, under the Caparo test set out in the case of Caparo Industries PLc v Dickman 1990 as previously mentioned. Further, to back this up we again have the case of Donoghue v Stevenson 1937. This providing some comfort that the statement provides some fact.

In addition to this, the defence of consent proves that an occupier is not always liable. This defence would negate all liability, but for this defence to be used it must be proven that the individual acknowledged the potential risk yet willingly proceeded to accept that risk. This shown in section 2 subsection 5 of Occupiers Liability Act 1957 where it exclaims that ‘the common duty of care does not impose on an occupier any obligation to a visitor in respect of risks willingly accepted as his by the visitor.’ 
If the injured only acknowledged the risk but did not accept it, then this defence would be useless.

Following the previous statement there are some concerns as to when and how the defence of consent should be allowed. This as shown in ICL v Shatwell 1965. 


Likewise, if an occupier were to fully be liable in all accidents there would be no need for the partial defence of contributory negligence under the Law Reform (Contributory Negligence) Act 1945. This is the argument that the visitor or trespasser has contributing factors as to their injury, therefore meaning an occupier cannot be fully liable. This is shown in the case of Revill v Newbury 1996. There will be different warning requirements than to visitors.
[bookmark: _Int_SPcqmT0x]It must be proven that there was warning of possible danger to the non-visitor and that all steps were taken in discouraging the individual in taking the danger and informing of its existence.


The statement in question can be viewed as partially factual because occupiers do not need to physically be on the premise to be in control or held liable. Control is solemnly based in facts. this is as shown in the case of Harris v Birkenhead 1975.

Too boot, an occupier would not be held liable if the ‘but for test’ was successful. This meaning if it were not for the own actions of the claimant, the outcome would not have happened. 

Another point as to why the statement is partially incorrect is that of the defence of illegality. This defence excavates that you cannot make a claim if you are injured whilst breaking the law. It would negate any liability. 
[bookmark: _Int_OuGxK2rj][bookmark: _Int_8NLsp8ml]To test this defence, it has to be proven that there was a close connection between the injured and their criminal activity aswell as the injury they suffered. It has to be shown that the illegal activity is what caused the injury and not the occupier's actions.
[bookmark: _Int_Oa7vmReP]This defence can be too be used where an offence has been committed because of the other parties negligence. This as shown in the case of Clunis v Camden and Islington Health Authority 1997.
[bookmark: _Int_rpRqPPlu]There has to be an inextractible link between criminal acts and losses. Minor criminal offences may not be sufficient enough to use this defence.





In conclusion, the statement made is bold. There is however some partial truth to the statement as well as a false proclaim. 

To summarise, Persey the occupier has not taken all the reasonable precautions in preventing a foreseeable dangerous outcome. Then yes, they will be liable as they are in breach of their duty of care.
Alternatively, if the occupier has taken all precautions possible to warn against and inform of the danger, yet a visitor/ trespasser still proceeds and hurts oneself; then that could be argued down to one's own stupidity. 
This would then make the occupier non-liable as they have taken all reasonable steps.
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