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The Offences Against the Person Act (OAPA) 1861 is legislation that was enacted more than 150 years ago.  Society has evolved since the Victorian era. The OAPA seeks to prevent the infringement of an individual’s bodily integrity (Rosen, 1999). The non-fatal offences include battery, assault, wounding and inflicting grievous bodily harm, assaulting causing actual bodily harm and wounding or causing grievous bodily harm with intent. The majority of these offences are restricted by time. Judicial interpretation has enabled challenging of this legislation that is outdated. Due to the increasing number of litigations on these offences, there is need for reforms (Jefferson, 2012). There are economic arguments that validate the need for reforms. Having more clarity on the elements of the offences and making them succinct is likely to reduce the costs within the Crown Court to the lower costs of the Magistrate’s Court. The reforms will lead to an increase in the efficiency of time and cost. This essay will highlight the critics of the OAPA and the proposed reforms that will make the Act responsive to current dynamics in society. 
Critics argue that the language of the Act is archaic, hence has caused a lot of procedural complexity during judicial proceedings on non-fatal offences (Reed, 1995). The OAPA 1861 does not have definitions of vital phrases and keywords that are developed through judicial decisions which are not finite. There are various arguments about the meaning of the key terms, and they are constantly being redefined during appeals. This creates uncertainty in the decision making of matters pertaining to non-fatal offences. For example, the word “maliciously” is used in section 18 and section 20 but lacks a clear definition in the OAPA 1861. In the case of R v Cunningham [1957] 2 QB 396, the word “maliciously” is construed to mean recklessly which is considered to be an extension of its ordinary meaning in the modern era. Under section 20, “maliciously” is used to deduce mens rea while under section 18 the word “maliciously” is deemed to be unnecessary because mens rea definition refers to the intention of the defendant. The Act does not have a clear definition of assault and battery. There is a lot of confusion around the specific meaning of assault together with the usage of the term common assault that refers to battery and assault. Assault is used in diverse ways in various statutes. The meaning of the word “assault” is often perceived as a physical attack, however, in legal terms there is no requirement of physical contact. 
Also, there are a lot of discrepancies of the use of “cause” and “inflict.” Section 20 of the Act defines the offence through using the phrase inflicting grievous bodily harm as opposed to section 18 defines the offence is causing grievous bodily harm. Originally, it was construed that inflict has a narrower meaning than cause and required a battery or an assault. However, currently, they are viewed to have a similar meaning and do not require battery or assault. The word “inflict” has caused a lot of problems in courts. It was initially interpreted as requiring proving of battery or assault. In the case of R v Wilson (1996) 2 Cr App Rep 241, the court held that there was need to demonstrate the direct application of force. However, in R v Martin (1881) 8 QBD 54, the accused was held liable for applying force indirectly.  
The Offences Against the Person Act 1861 does not give a definition of the term wound. This definition of the word “wound” has been developed through case law. The key factor in developing the meaning of the term is breaking of the skin.  
In the OAPA 1861, there is no recognition that fear or apprehension can lead to psychiatric injury (Cowley, 1991). Through case laws pertaining to the offences against the person act such as R v Ireland (1997) 3 WLR 534, judges together with juries recognise psychological injury via using advanced medical knowledge. In the case of R v Bustow (1997) UKHL 34, the court stated that the Victorian lawmaker was less likely to envision that psychiatric injury resulting from apprehension and fear. Mental health is an emerging issue in the society that is currently considered in courts.that is being put into consideration even in the courts currently. 
The term “battery” is used to imply a level of force that is higher than the one required by law. According to R v Constanza [1997] Crim LR 576, the term bodily harm as indicated in section 18, 20 and 47 should also be used to refer to psychiatric harm. It is unlikely that the Victorian lawmakers thought about psychiatric harm as they formulated the law. 
Critics have argued that the hierarchy of the terms of offences as indicated section 20 and 47 of the OAPA is not clear and distorted (McCombe, 2017). Section 20 of the OAPA states that any person who illegally or maliciously wounds or inflicts grievous bodily harm on another person with or without using any weapon or instrument will be found guilty of a misdemeanour and will be subjected to penal servitude. Section 47 of OAPA states that a person who assaults another causing actual bodily harm will be found guilty of an offence and will be subjected to penal servitude. In the OAPA, there is no clear definition of the meaning of assault or battery. In the case of R v Lynsey (1995) 3 All ER 654, the court experienced difficulty in distinguishing assault and battery. The two offences have a similar description of the mens rea and the accused person receives a maximum penalty of five years. Nonetheless, the offence listed under section 20 is more serious. Judges and juries struggle with the shortcoming of the provisions of law stipulated in the legislation. The offences captured in the legislation are not arranged logically.  
Also, there is no significant difference between GBH and ABH. In the case of DPP v Smith (1961) AC 290, grievous bodily harm is defined as serious harm that may entail psychiatric injury that is serious in nature together with the permanent loss of the functions of sensory organs. However, in the case of JCC v Eisenhower [1984] QB 331, wounding is classified as grievous bodily harm. A minor cut is deemed to be of the same magnitude as permanent disability or disfigurement. The court has discretion in deciding what amounts to serious harm. This poses considerable discrepancy in the determination of this issue by the court. The difference between Grievous Bodily Harm and Actual Bodily Harm is the magnitude of the injury. There are many similarities in the penalty of GBH offence as indicated under section 20 of the OAPA and ABH under section 47. However, the penalty for GBH ranges from 5 years to life imprisonment. 
There are minor differences between battery and actual bodily harm. In the cases of Faulkner v Tablot (1981) 3 All ER 468, the court held that touching of another individual without being granted their consent amounts to battery. Any injury or hurt that can lead to the interference of the comfort of a person amounts to actual bodily harm. However, a person who is guilty of battery can be imprisoned for 6 months. On the other hand, if an individual is found to be guilty of ABH, he or she will be imprisoned for 5 years. 
Reforms 
The Home Office together with Law Commission has made attempts to prompt the reforms of OAPA for more than 10 years. The Ministry of Justice has been silent on the shortcomings of the OAPA hence the need for reforms. There are political factors that cause difficulty in reforming Criminal Law. Nonetheless, reforming the OAPA is a matter of public interest as it is a law that has an impact on the lives of people. Therefore, it is imperative for the OAPA to be more efficient. 
The Home Office published a consultation paper names “Violence: Reforming the Offences against the Person Act” that included the 1998 Draft Bill. There was also the Criminal Law Revision Commission’s Report. Some of the reforms proposed in the consultation paper was arranging the offences in a logical manner and in simple and plain English. There was also a proposal on the introduction of new offences such as recklessly or intentionally causing injury, recklessly causing serious injury and intentionally causing injury. Despite the high level of clarity of the provisions of the 1998 Draft Bill, it was criticised of not having an introduction that is not progressive. Based on this, the Bill was never enacted.  
Another paper that proposed the OAPA reforms was the 2014 – 2015 scoping paper which entailed the offences scheme which was also in the 1998 draft bill. The proposals in the 2014 – 2015 scoping paper were as follows: repeal of the Offences Against the Person Act 1861. Also, a new structure of the offences was proposed. This structure is categorized into four categories: a person who is found guilty of committing an offence of causing serious injury to another intentionally should receive life imprisonment. The second category entailed an individual who is guilty of causing serious injury to another person should be imprisoned for seven years. In the third category, a person who is found to be guilty of an offence when he or she causes injury intentionally or recklessly should be imprisoned for five years. In the final category, a person is deemed to be guilty of committing an offence when he or she intentionally or recklessly intentionally applies force on the body of another individual. This is also applicable in instances where a person intentionally or recklessly causes a person to become apprehensive of the impact of imminent force. Individuals found guilty of the offences mentioned will either be imprisoned for six months or be fined for an amount that does not exceed 5,000 euros. The offence scheme has provided a comprehensive definition of intention, injury (both physical or psychological injury) or recklessness. 
Despite the 2014 – 2015 scoping paper being progressive and offering many solutions to the shortcomings of the OAPA, it has been criticised. One of the criticisms is the simplicity of the language used. The critics state that the offences proposed are too broad and may give the prosecution a lot of discretion.  
There has been a proposal for legislation that gives a distinct definition of what amounts to harm an individual is subjected to. This legislation is deemed to conform with the principle of fair labelling by giving a crime definition which the victim is subjected to as this will aid the offender to have full knowledge of the crime that he or she is being accused of committing and the reasons for the punishment. This proposal has been criticised as there is a high probability that there will be a high number of appeals by offenders on the conviction on the grounds that they were not charged with a correct assault. This would undermine the need for courts to be more efficient by creating more burden on the criminal justice system. 
There is need for the reforms of the Offences Against the Person Act 1861. Its shortcomings undermines public interest. Some of the shortcomings include archaic and traditional language, flawed hierarchy of offences, non-recognition of psychological injury and the lack of definitions of key terms or phrases. The OAPA was enacted in 1861 which is over 150 years ago, hence due to the constant evolution of dynamics of the society, the legislation is considered to be non-responsive to the current context. Judges and juries experience a lot of difficulty in making judgments on offences captured in the OAPA. There are a lot of inconsistencies in the judgments that are given by the courts hence creating a lot of uncertainty of the law. There is a need for consolidating the reforms proposed by the Home Office, Law Commission and those listed in the 2014 – 2015 scoping paper as they give a clear definition of key terms, provide a clear hierarchy of the offences, and widens the scope of the offences. 
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