


This essay is going to discuss the topic of consideration in contract law. The assignment question that will be answered within this essay is “What is the role of consideration within contract law?”. To achieve an in-depth answer to the question and complete a thorough evaluation, this essay will explore various topics including the formation of a contract, what consideration is and when it is deemed valid, different types of consideration, and both the advantages and challenges associated with consideration, aiming to provide insights into potential solutions for any identified issues. Consideration revolves around the idea of reciprocation, implying that a promise should only be enforceable if the promisee has provided or pledged something in return for the promise (Mckendrick, 2021). Consideration ensures the fairness and validity of contracts and agreements but also presents challenges that have been approached with reform suggestions to enhance legal certainty.
A contract is an arrangement whereby two or more parties agree to complete a duty and obtain a benefit in exchange (UTSA, 2022). In order for a contract to be legally binding, it needs to contain specific elements. The first of which is offer and acceptance, the second is an intention to create legal relations, and the final event is consideration (Bix, 2012). 
	An offer is defined by Mo Zhang (2006) as a declaration of intent and a willingness to enter into a legally binding contract with other parties, and acceptance is defined by Ervine (2016) as a definitive, unconditional consent to an offer that must fully match the offer word for word without any form of alteration. 
	Intention to create legal relations means that the parties entering into the contract need to have the intention for a legally binding contract to be formed when making an agreement together (Chamberlains, 2021). An intention to create legal relations is quite an important element of contract law. Without this being necessary for a contract to be legally binding, any agreements could be considered legal, including innocent agreements between friends or family.    
	According to Chen-Wishart (2018), the concept of consideration in contract law is that both parties involved in the agreement must make a promise to give or do something in exchange for the other party's reciprocal promise. In other words, consideration is a promise for a promise (Cornell Law School, 2022). 
	For consideration to be valid, it needs to meet a number of rules. Some of these rules include that consideration must come from the promisee, it must be present and not from the past, and the consideration must be deemed sufficient, though not necessarily adequate (Fafinski and Finch, 2014). 
Fafinski and Finch (2014) explain that the rule “consideration must come from the promisee” dictates that the person receiving a promise must also provide something valuable in return to enforce that promise. This principle arose from the case of Tweddle v. Atkinson (1861). In this instance, William Guy and John Tweddle agreed to give money to William Tweddle upon his marriage to William Guy’s daughter. However, Guy passed away before fulfilling his promise, leading William Tweddle to sue. The claim failed because although William Tweddle was part of the agreement, he hadn't provided consideration, meaning he could not enforce the promise from William Guy.
The rule “consideration cannot be past” means that the exchange of something valuable should take place at the time of the contract being made or later, not based on something that has already happened (McKeown, 2021). The case of Re McArdle (1951) is an example of this principle. In this particular case, William McArdle left his home to his five children, with a life interest to his widow. One of the sons' wives, Mrs. Marjorie McArdle, made improvements to the home and secured promises of repayment from all the other children. However, when she requested payment after the widow's death, the sons refused. Her claim failed in court because she had completed the work before seeking payment, rendering her consideration in the past and the agreement unenforceable.
The principle of consideration needing to be sufficient though not adequate means that the value of any agreement is determined by what the parties involved are willing to accept. The fair value of something is what satisfies all parties involved in the contract, so if both parties are content with what they are receiving, then the value is correct, and the consideration is valid (Laske, 2020). A key case of this principle being enforced is the case of Thomas v. Thomas (1842). In this case, Mr. Thomas wished for his wife to live in their house after he passed away, however, this was not written into his will. After he passed, his executors agreed with Mrs. Thomas that she could live in the house for £1 rent each year, however, they later attempted to evict her. Mrs. Thomas won the claim because, despite the £1 rent not accurately reflecting the property's rental value, it still constituted valid consideration under the principle of adequacy. The executors' acceptance of the £1 rent demonstrated their satisfaction with its value, thereby deeming it sufficient.
	There are two main types of consideration, executed and executory (Hall Ellis Solicitors, 2019). Executory consideration is a promise that will be performed or given in the future, and executed consideration arises when one of the parties has completed their promise by either giving something to the other party or performing the agreed service, however, the other party has not yet completed their promise (Richards, 2019).
	Although consideration is an important element needed for a contract to be considered valid, it can have some issues. Consideration can stem from moral obligations, posing challenges concerning the validity and enforceability of contracts reliant on moral-based consideration. An act that is deemed a moral obligation to one person may not be considered a moral obligation by another, which can make judgements in these cases very complex. A case that highlights the problem with the enforceability of contracts based on moral obligations is the case of Eastwood v. Kenyon (1840). In this case, Mr. Eastwood had agreed to raise Miss. Kenyon after her father passed, however the estate he left was not sufficient to cover the costs for her education, so Mr. Eastwood took out a loan to repay himself. After Miss. Kenyon got married, her husband promised to pay Mr. Eastwood back for the loan he took out, but when he asked the couple for the payment, they refused. Mr. Eastwood lost the claim as the courts argued that Mr. Kenyon’s promise to pay was a moral obligation, and therefore not a valid form of consideration. This case shows how contracts based on moral obligations are complex and difficult to enforce legally which demonstrates that consideration has some flaws within its role in contract law. 
Another problem is called the peppercorn issue which stems from the adequacy principle, meaning that the consideration from both parties does not need to be adequate, or equal. This can result in some parties feeling as though the consideration is not fair. An example of this occurring is in the case of Williams v. Roffey Bros & Nicholls (Contractors) Ltd (1991). In this case, Roffey Bros agreed to pay subcontractor Williams to complete a carpentry job for them. Williams was struggling financially and was concerned about meeting the deadline date. Roffey Bros agreed to increase the payment if Williams managed to complete the work on time, but when he did so, they refused to pay the extra amount due to Williams not offering anything more than his original consideration of completing the carpentry job. Roffey Bros did not win the case because the courts deemed Williams’ consideration adequate, given that Roffey Bros' requirement was solely the completion of the job to receive the promised extra payment. This case highlights the importance of understanding contractual obligations and the courts' interpretation of adequate consideration. It also demonstrates how the peppercorn issue, while allowing for flexibility in contract formation, can lead to disputes over the fairness of consideration provided by parties involved in an agreement. This highlights an inherent flaw in considerations’ role within the validity of contracts. 
On the other hand, consideration can be used to prevent parties from renegotiating their existing contractual obligations, which can be seen as a benefit of consideration as this can increase the certainty of an agreement. A case that shows this concept is the case of Stilk v. Myrick (1809). In this case, a ship’s crew faced a shortage as two members abandoned the ship. The captain offered to split the wages of the members who abandoned the ship between the crew members who were remaining if they managed to complete the sail with the lack of crew members. However, when they did so, the captain refused to pay. The courts held that the promise to pay the higher wage was not enforceable because the crew members were already contractually obligated to perform their duty of getting the ship to its destination. This case highlights that new consideration must be given by both parties in the contract in order for the contractual duties to be modified. This rule prevents any parties from exploiting and renegotiating the contract without valid consideration. This demonstrates how consideration can play a crucial role in ensuring the validity and fairness of contracts within contract law.	 Top of Form
As stated previously in this essay, consideration does have some flaws, however, some reform suggestions have been made by the Law Revision Committee in 1937 to try and improve consideration (Elliott and Quinn, 2019). One of the suggestions was to make past consideration valid. As previously discussed, past consideration is typically not considered valid because there was no agreed-upon exchange when the contract was made. However, this reform suggestion aimed to promote fairness within contracts by ensuring that parties are held to their promise when they have benefited from the action of someone else, even if that action was in the past (The Law Revision Committee, 1937).
Another reform suggestion that was proposed was that written promises should be legally binding, regardless of whether consideration is present. This aimed to increase certainty in contracts and prevent disputes (The Law Revision Committee, 1937). By making written promises enforceable, parties could clarify their obligations clearly, reducing the chance of misunderstandings or disagreements.
The Law Revision Committee's reform suggestions show ongoing efforts to improve the role of consideration in contract law, aiming to adapt it to better meet fairness principles. 
	In conclusion, this essay has explored the role of consideration in contract law, covering its importance, rules, types, benefits, challenges, and reform suggestions for some of the issues. Although consideration maintains the integrity of a contract and prevents changes that are not necessary, it also presents issues such as moral obligations and questions regarding fairness. Reform suggestions, including recognising past consideration and enforcing written promises regardless of consideration, aim to enhance fairness within contracts and ensure that there is a high level of certainty for all parties involved in the contract. Overall, consideration remains vital in balancing enforceability and fairness in contracts, with ongoing efforts to improve its application.
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