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[bookmark: _Toc118725954]Introduction
This report will discuss the concept of omission and criminal liability arising from the failure to act. Omission means omitting to perform the legal obligation. The person can be held liable for criminal liability when the person has a legal obligation to perform but omits to act. The law of omission can be imposed through statutory or contractual obligations. The report also covers the exception for the general duty to act i.e. omission.     
















































[bookmark: _Toc118725955]Criminal Liability Will Be Upheld For Failing to Act
In criminal law, to prosecute the accused in criminal liability four things must be proved. First is men’s rea, preparation, Actus Reus, and completion of the act. Therefore, in general, the person will be punished for the act that is prohibited by law. The accused can be punished for the commission of the act and not omission in criminal jurisprudence is a general rule. Though there are some offences where the accused can be punished for the preparation and attempt for the inchoate offence like Conspiracy and abetment. Therefore, as a general rule, the person can be punished for the commission, preparation and attempt of an unlawful act or illegal act. The reason the commission of the act is punishable is that it is the duty of every person to respect and abide by the law made by the parliament (Duff, 2018).
There is some duty to act in criminal law. In criminal law, the person who committed a crime (commission) must be punished but in certain situations, the person can be punished for the omission. The parliament may impose a duty on the person and every person will be obliged to act in certain situations. Any person who fails to act or omits to act then such person will be liable under the law as an offence of omission. The duty may be imposed on a person through the statute, contract or tort. Though in tort and contract the omission can result in compensation. For the prosecution under omission there must be a statutory duty to perform unless omission cannot be punished for example; if A sees B drowning and A knows swimming though he cannot save B from drowning A cannot be punished for omission unless there is some legal duty on A. Therefore, abstaining from the act is not an offence and cannot be punished under criminal law (Ashworth, 2018).   

The requirements for a crime to be committed by omission. The omission is a crime in certain circumstances though every omission is not a crime and for punishing the accused for omission the prosecution has to prove the essential ingredient for this crime. For omission, there is some essential ingredient that which prosecution has to satisfy before convicting the accused. The requirement for implicating the person for the omission is:
1. Statutory duty
Statutory duty means that a duty has been imposed by the parliament through the statute and the person who omits to comply with the requirement will be liable for criminal prosecution. Failure to perform a duty is punishable by the statute. For example, section 19(1) of the Terrorism Act imposed a duty on the person to disclose to the authority when he believes or suspects that any person has committed an offence under the Terrorism Act. Also when a person bases his beliefs or suspicion comes to his knowledge while doing trade or profession then such a person also has to disclose the information to the authority. A non-disclosure will be liable to punishment for five years (legislation.gov.uk, 2022). Section 170 of the Road Traffic Act, 1988 imposes an obligation on the driver to stop the vehicle and report the accident to the police and failure to report will be liable for punishment. Again Section 1711 of the said Act imposes a duty on the driver to give a licence to the traffic police for verification also under section 172 when any accident occurs and the driver is guilty of an offence the person keeping the vehicle must give the identity of the driver (legislation.gov.uk, 2022).  

2. Contractual Duty
Contractual duty means when a person’s duty arises from the contract. The person can be liable for omission when there is contractual obligation arises from the contract and the person omits to perform. In the case of R v. Pittwood (1902) 19 TLR 37 the defendant was employed by a railway to open and close the gate to pass the vehicles but one day defendant forget to close the door and went for lunch during that time horse cart passing the gate hit by a train and the horse and cart owner dead. The court held that the defendant was under a contractual duty to close the gate and therefore he was liable for Actus Reus for murder. Again in the case of R v. Instan [1893] 1 QB 450 this case court applied a principle that the failure to comply with the contractual duty may attract the ground criminal liability under omission. Therefore from the above application of contractual liability, the court can punish the accused person for the omission under the criminal law and criminal liability can arise from the failure to perform the contractual duty (Herring, 2020).

3. The duty imposed by Law
There are many situations that arise when the court has applied its mind and through its judicial creativity punished the person for omission for the criminal liability. In many cases where a legal obligation like statutory duty or contractual obligation not arises but the court has stated that the accused owes a duty to the victim. This concept can be used in the circumstances like parties residing in the same household, parties are blood-related relations, or parties arising beneficial duties like a person unable to take care of himself. In the case of R v Stone and Dobinson [1977] 1 QB 354 the defendants were a husband and wife living in their sister’s house as a tenant. The wife and husband were disabled people the victim’s sister was unable to take care of herself. Both husband and wife try to take care of the victim but she died. The court held that the defendant owes a duty and care on the basis that they were blood relatives and they had undertaken duty and care to provide food and washing. The court held the defendant on the grounds of gross negligence or manslaughter (Allen et al., 2020).    
 
4. Duty arose when the accused created Danger
Duty can arise when the person has created danger for the victim. In the case of R v. Miller [1983] 2 AC 161 the defendant was homeless and drunken and enter another building for staying while sleeping he has a lit cigarette in his hand which caused a fire in the house. The defendant woke up and saw the fire instead of extinguishing the fire he moved to sleep in another room resulting in 800 British pounds in damage to the house. The court held that the defendant because of the danger and it was his duty to extinguish therefore the defendant will be liable for omission to resolve the danger. From the above decision, the court introduced the principle that the person has a duty to take care and work to remove the danger when the danger is created due to the action of the accused or the defendant and can be held liable for the omission (Dsouza, 2022). 

The general duty to act is morally good for a utopian society. But this cannot be adopted because a person cannot be imposed liability to act in every situation. The law is good in theory but it will be practically impossible to execute the law. The government cannot make a law where the citizen’s life can be endangered to protect other life. This is also impossible for the prosecution to prove that the defendant was aware of the emergency situation and did not protect the person.  

The disadvantages of adopting the general duty to act are:  
· The concept of duty to act in an emergency is a subjective concept and impossible to adopt. The reason is an emergency is impossible to decide for the stranger.
· There is very less chance that people will put themselves at risk to protect others. Such a law will not be reasonable.
· When there is a large number of people available at the time of emergency it is impossible for the court as well as the prosecution to punish all the persons also difficult to find which people should be punished.
· This law will make the authority less responsible and the responsibility to act in an emergency will shift from the public authority and government to the common people. The government will escape from the responsibility of protecting the life and liberty of people and implicate the common people to escape from responsibility. 

The advantages of adopting the general duty to act are: 
· This law will help the government to make a utopian and safe society.
· This law will be morally right.
· The person should be held liable when he has the option to save people without endangering his life. For example: If any person is drowning and the other person sees the victim drowning without making an effort to protect even though such a person knows swimming.
· This will promote a sense of responsibility among the citizens and it will promote the citizens to do the right things. Also, the government cannot be available everywhere to protect the citizens but many times a common person is available in the time of emergency.
      












[bookmark: _Toc118725956]Conclusion
The report has discussed the concept of omission. The general rule in criminal jurisprudence is that the person can be punished only when the person has violated the law and not for an offence which has not been defined in the statute. The law for general duty to act is morally right for the society but difficult to execute and punish the accused because in a democracy no person can be forced to endanger his life to protect the other life.    
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