29/12/2025

What is a plea in mitigation?
A plea in mitigation is a submission made by a defence advocate before a judge or magistrate passes sentence. It enables the defendant to present any facts which might mitigate the length of the sentence to be passed.
What happens at a sentencing hearing?
If the defendant has pleaded guilty, the prosecutor will open the case before the judge. This involves summarising the case to the judge, identifying the facts which are relevant to the sentencing exercise. The prosecutor should present the case fairly but make sure that any facts which aggravate the offence are presented. The opening will contain a description of what happened, details of any injuries or loss a victim has sustained. 
If the defendant has been convicted after a trial the case will normally be heard by the judge who tried the case and who has already heard the evidence.
The prosecutor may also ask for any ancillary orders the court can pass (for example costs or compensation).
The defendant will then have mitigation presented on his or her behalf.
The court will then pass sentence. If is an offence for which the Sentencing Guidelines Council has issued guidelines, the judge will be required to follow the steps set out in those guidelines and explain to the defendant why the sentence is being passed.
What documents will the judge have?
The judge will have a copy of the prosecution witness statements and the pre-sentence report (if one has been ordered). Sometimes the judge will have references written on behalf of the defendant. He or she will not have a copy of the defendant’s proof of evidence.
What should I say in a plea in mitigation?
If you are acting for the defence, you will begin by asking the judge if they have seen the pre-sentence report or any other documentation. You should then indicate the sentence you are going to be inviting the judge to consider passing. This must be realistic. The remainder of your submission will be directed to justifying your position. It is important to remember that sentence is a matter for the judge and your role is to persuade him or her not to tell them what to do.
If the offence is one for which the Sentencing Guidelines Council has issued guidelines you should take the judge through those guidelines. You should identify which ‘category of offence’ the offence falls into. You should look for factors which indicate whether greater or lesser harm were caused and whether the defendant is more or less culpable. You should draw the judge’s attention to any factors which indicate lower harm or culpability and will place your client in a lower offence category. However you must be realistic and if factors which make the offence more serious are present you should accept this.
Once you have identified which category an offence falls within you will see the range of sentences the offence falls within. You should then look for factors which increase or reduce the seriousness. You should present the facts which make the offence less serious. This will give an indication of where on the sentencing range the case falls. Again you must be realistic and if an offence is serious you should accept it. If you are going to ask a judge to depart from the sentencing guidelines you should explain why the case justifies it.
If you are for the defence and your client has pleaded guilty you should remind the judge of this and ask for appropriate credit to be granted. The earlier a defendant pleaded guilty the more credit will be given (e.g. up to 1/3 off a prison or community sentence for a guilty plea which was indicated at the earliest opportunity).
You will then highlight the issues in relation to the offence (realistically) which you think will mean the judge can pass a sentence at the lower end of the sentencing guidelines.  Next, you concentrate on the issues in relation to the defendant – what information about the defendant’s circumstances could the judge take into consideration in deciding to pass a lower sentence against him?  Do not try to deny he meant to commit the offence – he’s guilty of it!
At the end of your plea you should ask the judge to pass the lowest sentence he or she considers possible in the circumstances.
You should try to keep your plea in mitigation as engaging as possible. The judge will be hearing a number of sentences during the course of the day and you want to make sure that they listen to what you have to say.
How should I address the judge?
In the Crown Court you will usually be before a Circuit Judge or Recorder and so you should refer to them as ‘Judge.’ Occasionally you will be before a High Court Judge in which case it will be ‘My Lord/Lady.’ In the magistrates you will be before a bench of three lay magistrates or a district judge. You will refer to them as ‘sir or madam.’
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