LAURA KNIGHT PUBLIC LAW-JUDICIAL INDEPENDENCE IN THE UNITED KINGDOM

INTRODUCTION
The United Kingdom is unique in the sense that it has an unwritten constitution. United Kingdom laws come from Acts of Parliament or Statue, Common Law, (case law from binding precedent, cases brought before the Judge, Judges decision), Constitutional Conventions and Works of Authorities) and the European Union (ECHR).
 There are three basic principles underlying the British Constitution, the Separation of Powers, the Sovereignty of Parliament and the Independence of the Judiciary. The principles of Separation of Power, according to Montesquieu (French philosopher 18th century) states that power under the constitution should not be concentrated in the hands of one person or group. State power must be therefore divided between the state institutions (Executive, Legislative and Judiciary.  In a political environment where the presidential system of government is operational and they have a written constitution, separation of power between the different institutions is strictly adhered to as enshrined in the constitution. Whereas in a Parliamentary system of government like the United Kingdom, they tend to strike a balance between the different institutions. (Bradley and Ewing 2007). 
Parliament sovereignty principle means that Parliament is the supreme law-making body. Therefore, in practice; they make and unmake laws and no court/body should question them. The Independence of the Judiciary is crucial under the constitution that all our judges remain independent. These three principles are underpinned by the Rule of Law which is the Supremacy of the Law over everyone including state officials.  Developed by the 19th century philosopher A. V. Dicey, it means that all individuals are equal before the law, no one is above the law. The existence of the rule of law implies that the Judiciary should be independent. This is the pivot of democracy and for It to be sustainable, the judiciary must be independent from the government and politics. This way everyone in the society will be treated equally under the law thereby protecting the rights and freedom of the citizens. (Neil, M. 2017)
DISCUSSION 
Judicial Independence could be said to be a global phenomenon that affects both developed and developing countries. This is very important as it determines how the rule of law is upheld and also how separation of power is maintained. Judicial independence in England dated back to the reign of the Stuart kings in Seventeenth century England. There was some level of judicial independence which led to the growth of an independent legal profession separated from the politics and this later became functional leading to the establishment of the court system. Following that, the Act of Settlement of 1701 instituted a functional judicial independence in the late middle ages, bringing an end to the judges answerable to the Crown, and replacing it with the doctrine of good behaviour. Blackstone developed this conception of judicial independence further as the basis upon which separation of power and consequently public liberty rested. (Arghya 2019)

In the article, “Examining the Development of Judicial Independence”, (Kirk A, et al), the general consensus is that Judges (courts) should be able to acts as checks and balances against other levels of government to check their excesses without undue political interference. The level of Judiciary independence and freedom offers protection for the masses-citizens’ rights. Thus, the development of Judicial independence is dependent upon the government (ruling party), the political environment (hostile or friendly), the trust the people have in the government and more likely in a democratic system of government where the government is losing popularity, (the people have lost confidence in the government they elected probably because they have lost focus of the manifesto) and pressure from the opposition. More often than not, it is controlled by the state’s political and social environment. Sometimes, the irregularities in the judicial environment as an institution call for deep reflection ranging from drawing a correlation between the impartiality of Judges during decision making and a scenario where you have the decision of a lower court overturned by a higher court. This is important when studying how the judiciary as an institution affect judicial behaviour.  (Kirk et al). 
In England, Judicial Independence is an important principle enshrined in the constitution that should be followed strictly, but in reality, as argued by many that is not the case. In modern Britain, Separation of power is not clear, vague and questionable. The England, the concept of the independence of the Judiciary and how they view of separation of power is a function of political rather than legal. It could suffice here to mention that England has independence of the Judiciary in the sense of independence of an individual judge with respect for individual judges and the independence of the judiciary as an institution of the government. Judges may feel secured on their job and have individual ideologies without fear or prejudice. Financial independence of Judges is also an important factor. When Judges are well paid, they would not be entangled in bribery and corruption which might be inevitable in a badly funded judiciary system. (Robert, Steve. 1999).  
 The Independence of the Judiciary as an institution anchors on Montesquieu’s separation of power. In the United Kingdom unwritten constitution, powers are allocated between the main institutions of the state: Parliament (Legislature) – House of Lords and House of Commons, they make the laws; The Government (Executive) the Prime ministers and the ministers, they implement the laws made by the Parliament, and The Judiciary- Judges, Magistrates- they interpret the laws made by Parliament. The functions of these institutions are interwoven and they overlap in their functions. The Prime Minister and most of his cabinet ministers are members of the Parliament and also sit in the House of Commons. It suffices here to say that the Executives who are meant to implement the law are also present where laws are debated and made.  It has been opined that this overlap provides stability and calls for efficiency in the day to day running of the government. (Tom and Rosalind 2011)
One may then wonder if Parliament would be able to make Laws that represent the public or that suits the government. However, the members of the parliament can still hold the government accountable by checking some of their excesses especially during the Prime Minister’s Question time. Given that the political party that won the highest number in the parliament forms the government, could Parliament be bullied in passing bills to their advantage into law? To curtail these excesses, the House of Commons (Disqualification) Act 1975 makes provision to check the number of paid ministers who sits in the house of commons. Also, the Legislative have the exclusive prerogatives to sack members of the executive if need be. The convention of ministerial responsibility also makes the executives accountable to the legislature. (Public Administrative Committee 7th Report)
Looking at the separation of power between the Legislative and the Judiciary, the principles of Sovereignty of Parliament state that Parliament cannot be questioned on the laws they have made and the laws are supreme. Judges are meant to interpret the law and sometimes they are in a limbo especially when the words used in the Acts are ambiguous (R v Allen (1982)- the court considered that the meaning of the word ‘marry’ should be interpreted as ‘’go through the ceremony of marriage’  and could not have been Parliament’s intention for it to mean otherwise when they passed the Act.), made a long time ago (R  v R (1992)- there was no longer a rule of law that a wife was deemed to have consented irrevocable to sexual intercourse with her husband; and that, therefore, a husband could be convicted of the rape or attempted rape of his wife where she had withdrawn her consent to sexual intercourse) or an infringement on the rights of a person. They do this by using the literal, mischief or golden rule of statutory interpretation.
Judges interpret the Law in order to deliver a free and fair judgement and not a caricature judgement. In the case of Pepper v Hart (1992), the House of Lords had to decide whether a teacher in a private school had to pay tax on the meagre income he receives in the form of a reduced school fees. The teacher sought to rely upon a statement in Hansard made at the time the Finance Act was passed in which the minister gave his exact circumstance as being where tax would not be payable. Before now, the courts were not allowed to refer to Hansard but the house of Lords departed from this precedent (Davis v Johnson) and took a purposive approach to interpretation holding that Hansard may be referred to and the teacher was not required to pay tax on the meagre pay he received. Judges under the House of Commons (Disqualification) Acts 1975 cannot stand for election to Parliament. Judges are meant to interpret laws made by Parliament so we may not expect them to contest in an election (Lord Phillips 2011).
The case of Pinochet is worth mentioning. Pinochet was convicted in his country Chile for human rights violations by a magistrate on 10 October 1998 while he was in United Kingdom on medical check-up. He was arrested six days later in London and held on house arrest for a year and a half. He was later released by the British Government in March 2000. His arrest marked a new beginning for the Judiciary system in the UK where the principle of Universal jurisdiction was applied, declaring themselves competent to judge crimes committed in a country despite diplomatic immunity. This case is an example of Judiciary bypassing Parliament. 
Judges cannot just be dismissed because they are not the favourites of the members of the parliament. Before a judge is dismissed, the two houses of parliament must reach a consensus. This gives them security in their job and also the judicial immunity. Parliament has the privilege to freedom of speech and debate when in House of Parliament and cannot be held accountable but they cannot criticise the decisions made by judges- this is referred to as the sub judice rule which states that the rule of law has to be defended by judges to the utmost. This they do by ensuring everyone is entitled to a free and fair hearing. This leaves a responsibility on law makers that such issues that judgement has not been delivered in court should not be discussed in parliament. (Master of the roll)
The Executive arm of the government are to implement the laws made by the Parliament. The Judiciary act as checks and balances to ensure that the government carry out its duties within the ambience allowed without over stepping its bounds. Should government infringe on an individual’s right, they court will question this through judicial reviews. The judiciary being independent of the other institutions will function without fear or prejudice. The Judiciary also try to tread with caution and not usually interfere with some sensitives matters like issues of national security, boundaries, nuclear weapons (to mention a few) that are traditionally the responsibilities of the executives. There is then a need for a firm statutory basis for Judicial independence to streamline and interpret these matters. 
The Constitutional Reform Act 2005 brought about that changes in areas for separation of powers between the different institutions and made provision for a clear independence of the Judiciary in the UK. Before now, the Lord Chancellor was the head of Judiciary in England and Wales, the speaker of the House of Lords, a member of the Cabinet and was saddled with the responsibilities of appointing judges, but with the reforms, the office has been replaced with the office of the Lord Chief Justice who will no longer be the speaker of the House of Lords. This reform outlined the statutory duty on Ministers to uphold Judicial Independence. Though some people argued that the Lord Chancellor being a speaker of the house of Lord was beneficial as the house gets judicial advices. The House of Lords do not have a Lord Chancellor and it has been performing its functions. (House of Lords Constitution 6th Report)
The Act also created a Supreme Court which is the highest court of Appeal in the UK to replace the Lords of Appeal in Ordinary (the Law Lords), thus separating the Court of Appeal which is a Judicial function from the House of Lords. However, there was oppositions to this separation. Lord McCluskey opined that the roles the judges played in the House of Lords cannot be overemphasized and as long as rarely vote in matters of law, there was no need for any separation. Nevertheless, the separation still took place and the Supreme Court came into existence on October 2009. The case R (Miller) v Secretary of State for Exiting the European Union in 2016/17 was one of the most important case to come before the Supreme Court. The case was whether the government could trigger Article 50, signalling the UK’s notice to leave the European Union, without a vote from Parliament. The Government lost the case and was forced to introduce legislation to start the process of leaving the EU. However, behind the detail of the case lay a basic principle. This is whether it is a part of the prerogative of the government to withdraw from a treaty which could affect the rights of the citizens. Nobody questions that the government may negotiate treaties as part of its prerogative powers, but it is not within its prerogative to establish or remove our rights. (R (Miller) v Secretary of State)
Concerns were also raised that that despite the separation, there was still no independent as the Judiciary is struggling to meet its financial obligations due to the cuts by the government. That way it was still dependent upon the Executive through the Ministry of Justice for its funding. (Robert Steves)
There is also a significant overlap in the separation of power as it relates to Court Injunction. A Judge could issue a court injunction on disclosure that ensures someone, an organisation or the government could not do something or identify a person ranging from not naming an individual, an act or access to documents. This is compatible with the Article 8 European Convention of the Human Rights Acts 1998 that states respect for privacy and family life and the onus is on Judges to ensure that this was protected creating it as a Common Law in the English Law. There had been some arguments that this should be the exclusive prerogatives of the Legislatives and not the responsibility of Judges to introduce a right to private life to the English Legal System. Others opined that Parliament signed the pact to the Human Right Act and that means they had consented to it so there should be no controversy about that. There are discussions that some evidences are not to be discussed to public hearing especially with cases that have to do with National Security as it may a pose a risk to the public. That is actually putting the Judges in an awkward and difficult position. Judges are supposed to be there to uphold justice. 
CONCLUSION
 With the principles Independence of the Judiciary, there is a risk of the Judiciary being isolated from the other institutions in their attempt to uphold the separation of powers. The Independence of the Judiciary in England is more political than legal. The Judiciary depend on politicians not just for funding but for wider support, to uphold the rule of law and judicial independence. The Judiciary need the support of the other organs of the state to function effectively. Through several reforms like the Constitutional Reform Act 2005, Disqualification Act (1975) and Convention of Ministerial Responsibilities there have been appreciable improvements and more understanding of Separation of powers between the different institutions in the state. The Judiciary need not isolate themselves but seek to understand the political branches and the other organs of the state too should cooperate more with the judiciary by respecting their autonomous body. (Robert, H. 2014)
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