

Specialist Employment Law

1. (AC 1.1)
Thank you for your email and for sharing your concern on how regulatory activities take up a significant portion of your working time. I understand your concern and appreciate your commitment to enhancing the employment experience for our colleagues at the Trust. Although you feel your time is not spent enhancing the employment experience for staff, employment regulations do play a fundamental role in creating a fair, safe, and inclusive working environment for everyone, which does improve the overall employee experience. Without these protections, workplace disputes and inequalities could escalate, leading to dissatisfaction, higher staff turnover, and reputational risks for the organisation.
The aim of employment regulation is to protect employees’ rights and ensure fair treatment across the board. The Equality Act 2010 provides a framework to stop discrimination based on protected characteristics such as age, race, or gender. By working to this legislation, organisations like ours not only meet legal requirements but also develop a culture of fairness and respect, which enhances staff experience. Daniels (2022) emphasises that these frameworks prevent discrimination and enable equal opportunities in recruitment, promotion, and pay, ensuring we have a diverse workforce that promotes performance and inclusivity.
Another objective of employment regulation is to ensure that we have safety in the workplace. The Health and Safety at Work Act 1974 requires that employers identify risks and put measures in place to prevent them. For a healthcare environment like ours, prioritising safety is critical to maintaining staff wellbeing and helping them to deliver high-quality care. Armstrong and Taylor (2022) show that these regulations not only safeguard employees but also improve efficiency by reducing sickness and staff turnover. Furthermore, compliance with health and safety laws enhances employee confidence, knowing they are protected from workplace hazards, which ultimately contributes to their overall job satisfaction.
Employment regulations also seek to look after the rights of both employees and employers. The Employment Rights Act 1996 provides protections against unfair dismissal and redundancy while setting out clear expectations for employers. The CIPD (2025) states that following employment law strengthens integrity, improves workplace relationships, and boosts engagement. Legal frameworks ensure that both employees and employers understand their rights and obligations, reducing the likelihood of disputes and grievances escalating unnecessarily.
While it may feel that time spent on regulatory matters takes you away from other priorities, this effort does contribute to improving the Trust’s employment experience. By embedding compliance into our daily practices, we reduce risks of litigation, enhance our reputation, and create a supportive workplace where colleagues feel valued and protected. Moreover, a well-regulated organisation is more attractive to prospective employees, helping to recruit and retain top talent.
I appreciate your efforts and encourage you to see the regulatory work you are carrying out as key to maintaining high standards. Thank you for your hard work and the vital role you play in fostering excellence within the Trust.

2. (AC 1.2)
Thank you for your query regarding the status of European Court of Justice (ECJ) judgments following the UK’s departure from the European Union in 2020.
Before Brexit, ECJ rulings were binding on UK courts in matters of EU law, meaning they had to be followed. The EU (Withdrawal) Act 2018 and the Retained EU Law (Revocation and Reform) Act 2023 (REUL) changed this, allowing the UK to modify or remove laws previously taken from the EU. Since 1 January 2024, ECJ rulings are no longer automatically binding, though they can still be considered where relevant, particularly in areas where UK law has not yet changed. Courts now have the power to review and set aside ECJ decisions if they conflict with UK law or policy.
While UK courts no longer have to follow ECJ rulings, decisions made before Brexit still apply unless changed by UK legislation. The UK Supreme Court and Court of Appeal can now move away from these rulings if necessary, ensuring that UK employment law evolves independently. Employment tribunals and the Employment Appeal Tribunal (EAT) can escalate cases involving retained EU law to higher courts for clarification.
A good example of this shift can be seen in holiday pay calculations. ECJ case law, such as British Gas Trading Ltd v Lock (2016), previously established that "normal pay" should include regular overtime and commission. UK tribunals followed this approach, but post-Brexit, courts may revisit how holiday pay is calculated under UK law.
Employment tribunals continue to play a vital role in resolving workplace disputes, handling claims related to unfair dismissal, discrimination, and redundancy. They offer employees an accessible and cost-effective route to challenge unlawful employment practices, while the EAT ensures consistency in how employment law is interpreted (CIPD, 2025).
The case of Uber BV v Aslam (2021) illustrates how UK courts enforce employment law independently of ECJ influence. The employment tribunal initially ruled that Uber drivers were "workers" rather than self-employed, meaning they were entitled to rights such as holiday pay and the national minimum wage. Uber appealed, but the UK Supreme Court upheld the ruling, reinforcing worker protections under UK law.
Although ECJ rulings remain relevant, they are no longer binding on UK courts. Employment tribunals will continue to uphold employment rights, ensuring compliance with UK-specific laws and adapting to legal changes in the post-Brexit era. If you need any further clarification, I’d be happy to discuss this in more detail.
3. (AC 2.1)
Under the Equality Act 2010 (EqA 2010), discrimination in recruitment and selection based on protected characteristics such as sex, race, disability, religion, or sexual orientation is generally prohibited. However, there are a few occupational exceptions, which allow an employer to specify certain characteristics if they can justify them as a "proportionate means of achieving a legitimate aim" (EqA 2010).

An occupational requirement is only allowed when the job role makes it essential, and there is no other option. This makes sure that the requirement is genuinely necessary rather than based on assumptions or employer preference (Daniels, 2022). A same-sex carer providing intimate personal care can be justified when taking in to consideration privacy and dignity (EHRC, 2024). In sensitive areas such as rape crisis centres may lawfully require female counsellors to support female victims of sexual violence, as male staff could cause further distress (CIPD, 2025).

With all that in mind, requirements cannot be used to satisfy customer preferences. A company cannot justify hiring only male managers based on stereotypical assumptions about leadership ability. Likewise, a women’s clothing store cannot refuse to hire men because it assumes only women can assist female customers, as shown in Etam plc v Rowan (1989), where the tribunal ruled that male employees could perform the same duties (Daniels, 2022). In Home Office v Moyhing (2000), the courts upheld a requirement for female staff to conduct intimate searches of female detainees, as it was necessary for privacy reasons.

Employers must be cautious when relying on occupational requirements to avoid claims of indirect discrimination. They must ensure that any restriction is supported by strong evidence and meets the legal test of being a fair way to achieve a legitimate aim. A key example is religious organisations, where a requirement to be of a particular faith may be justified only if it is central to the role (EHRC, 2024).

It is also important to note that occupational requirements should always be looked into to ensure they remain correct as workplace policies evolve. Employers should also consult guidance from the Equality and Human Rights Commission (EHRC) and CIPD to ensure compliance with the law.

I hope this helps clarify the principles of occupational requirements. Please let me know if you need any further assistance.



4. (AC 2.2)

Before approving, it is important to consider the legal requirements of equal pay under the Equality Act 2010, which ensures that men and women performing the same or equivalent work receive equal pay and benefits (Equality Act 2010).

Equal pay law requires that employees of different genders be paid equally for like work, which involves similar tasks and responsibilities. It also applies to work rated as equivalent, where a job evaluation scheme has determined that roles are of equal worth, and work of equal value, where different jobs require comparable levels of skill, responsibility, and effort (Daniels, 2022).

Given that 80% of HCAs in the Trust are women, upgrading only the two male employees may raise concerns about indirect sex discrimination. If other HCAs, particularly women, perform similar roles at Grade A but are not considered for promotion, they may have grounds to bring an equal pay claim. Under the law, an equal pay claim requires a comparator, meaning an individual of the opposite gender performing the same or equivalent work but receiving higher pay (ACAS, 2024). If a female HCA at Grade A can show that she performs similar work to those being upgraded but is not receiving the same benefits, this could lead to legal challenges.

To ensure fairness, the Trust must have a clear reason for selecting these two individuals for an upgrade. The law allows pay differences if they are due to a material factor that is genuine and unrelated to gender. This could include additional qualifications or specialist training required for the higher grade, measurable performance-based criteria justifying a pay increase, or an established job evaluation scheme confirming that these roles warrant higher pay (CIPD, 2025).

An example of equal pay laws can be seen in the case of the Dagenham Ford workers in 1968, where female sewing machinists at the Ford plant went on strike after finding out they were paid a lot less than male employees, despite performing skilled work. Their protest led to the introduction of the Equal Pay Act 1970, which later developed into the Equality Act 2010 (Daniels, 2022). Cases like this highlight why pay decisions must be based on transparent, clear criteria to avoid claims of discrimination.

I recommend reviewing whether other HCAs of similar experience and responsibilities are eligible for an upgrade and ensuring that any decision is based on clear, non-discriminatory factors. Please let me know if you need further guidance on conducting an internal equal pay review.


5. (AC 3.1)
Constructive dismissal occurs when an employee resigns due to a serious breach of contract by their employer, making it extremely difficult for them to continue working under the given conditions, as outlined in section 95(1)(c) of the Employment Rights Act 1996. An employee can only file a constructive dismissal claim if they have completed two years of continuous service. (People Management, 2017)
For a claim to succeed, the employee must show that their employer breached the contract and that they resigned because of this breach. Changes to working hours can form the basis of a constructive dismissal claim if they alter the terms of employment without the employee’s agreement. If the radiographer’s contract stated specific working hours, such as day shifts only, but they were suddenly required to work night shifts, this could be considered an unreasonable change. A breach of mutual trust and confidence, such as implementing changes without consultation, can support a claim (Daniels, 2022; CIPD, 2025).
The Employment Tribunal time limit for bringing a claim is three months minus one day from the date of termination, as set out in section 111 of the Employment Rights Act 1996. If the radiographer does not submit their claim within this period, it is likely to be dismissed as out of time unless exceptional circumstances apply (Daniels, 2022).
Employers can defend against a constructive dismissal claim by demonstrating that there was no breach of contract, that the changes were small or reasonable under the terms of employment, or that the employee accepted the changes. If the changes were necessary for business reasons and the Trust provided appropriate consultation and notice, this could also serve as a defence (CIPD, 2025).
If a claim is successful, compensation may include a basic award, which is calculated based on the length of service, age, and weekly pay, like redundancy pay. A compensatory award may also be granted, covering past and future loss of earnings, but this is subject to a statutory cap of 12 months' pay or the statutory maximum, whichever is lower. The employee must also demonstrate efforts by seeking alternative employment (ACAS, 2024).
I would advise to look at the radiographer’s contract and the process followed in implementing the change. If consultation took place and it was for a good business reason this could support the Trust’s position. Please let me know if you would like further assistance in reviewing the case.

6. (A.C 3.2)
While I understand the need to proceed efficiently, it is key that the process follows employment law to avoid legal risks and claims for unfair dismissal. The Employment Rights Act 1996 and the Trade Union and Labour Relations (Consolidation) Act 1992 (TULRCA) set out clear requirements for redundancy, particularly in cases involving a large number of job losses.
Where 20 or more employees are at risk of redundancy within a 90-day period, the Trust must engage in a collective consultation with staff members, as required under TULRCA 1992, s.188 (Daniels, 2022). The information needed to be given to all employees is the reason for redundancy, how many could face redundancy, the selection process, and redundancy pay calculations. Since 50 posts are to be made redundant, the Trust must have a consultation period of at least 30 days before issuing any dismissal notices. Failure to comply could lead to claims for protective awards, requiring the employer to pay up to 90 days' pay per affected employee (CIPD, 2025).
Redundancy selections must be based on fair and objective criteria rather than automatically dismissing the "poorest performers." While performance can be a valid factor, it must be measurable, transparent, and applied consistently. Other factors, such as length of service, skills, and experience, should also be considered (Daniels, 2022). If performance is used, there should be documented evidence, such as appraisals or performance records, to support the decision. Automatically targeting underperformers without considering alternative options could expose the Trust to unfair dismissal claims under the Employment Rights Act 1996.
During the consultation period, employees must be given a genuine opportunity to explore alternatives to redundancy, such as redeployment, voluntary redundancy, or reduced working hours. If feasible, offering suitable alternative employment could help retain skilled staff and mitigate financial and reputational risks (ACAS, 2024).
Employees selected for redundancy must also receive their statutory redundancy pay, provided they have at least two years of continuous service. The amount is calculated based on age, length of service, and weekly pay, subject to a statutory cap (ACAS, 2024). The Trust must ensure redundancy dismissals are genuine and unavoidable, as failing to do so could result in claims of wrongful dismissal or breach of contract.
Taking the time to properly consult, document decisions, and explore all available options will help protect the Trust from legal risks while ensuring that affected employees are treated fairly.


7. (AC 3.3)
As you prepare to enter discussions regarding the potential merger of our Trust’s pharmacy operations with those of our neighbouring hospital trust, it is important to consider the legal implications for employees under the Transfer of Undertakings Protection of Employment Regulations 2006 (TUPE). If the merger proceeds and involves the transfer of an economic entity that retains its identity, TUPE will apply, ensuring that employees’ rights are protected (Daniels, 2022). This regulation is particularly important in the healthcare sector, where length of service is essential to patient care and operational stability.
Under TUPE, employees involved in the transferring pharmacy operations will have their contracts of employment automatically transferred to the new employer under the same terms and conditions. The new employer assumes all contractual rights, duties, and liabilities, ensuring that continuity of service is maintained and existing employment rights, such as redundancy pay and unfair dismissal protections, remain intact. Any agreements in place before the transfer continue to apply (CIPD, 2024). Employees must be reassured that their length of service and contractual entitlements will be carried over, preventing any disadvantage due to the merger.
Dismissals linked to the transfer are automatically treated as unfair unless they are for an economic, technical, or organisational (ETO) reason entailing changes in the workforce. Employees dismissed immediately before the transfer due to reasons related to it may claim unfair dismissal. If substantial changes to working conditions occur that are detrimental to employees, they may be considered constructively dismissed (Daniels, 2022). Employers must be mindful of these risks and ensure that any restructuring is legally justified.
Employers involved in the transfer must provide affected employees and their representatives with key information about the transfer, including its expected date, legal implications, and any proposed measures. If any measures are forseen, consultation with employee representatives is required. Failure to inform and consult can result in financial penalties, including compensation of up to 13 weeks’ pay per affected employee (CIPD, 2024). Communicating with employees early in the process helps to iron out concerns and keep morale.
Post-transfer, contractual changes are usually void unless there is an ETO reason. These reasons must involve changes to the workforce, such as job role modifications, redundancies, or restructuring. Changes cannot be made simply because of the transfer itself (Armstrong and Taylor, 2023). It is advised to review the operational structure in advance to assess whether any changes will be necessary and how they can be managed within the scope of TUPE regulations.
Given that our Trust will be the host for the centralised pharmacy, TUPE is likely to apply to employees from the other Trust. A detailed assessment should be carried out to determine which employees are assigned to the pharmacy services that will transfer. Clear communication and planning with affected employees are important for transparency and will help ensure a smooth transition. Employees should be encouraged to raise any concerns so that they can be addressed quickly and factually, reducing uncertainty and resistance to change.

8. (AC 4.1)

Under the Working Time Regulations 1998 (WTR), all workers, including those on casual and irregular-hour contracts, are entitled to a minimum of 5.6 weeks (28 days) of paid annual leave per year, which can be pro-rated based on their working patterns (ACAS, 2024). For workers with irregular hours, holiday pay should be calculated using their average weekly earnings over the previous 52 weeks, counting only the weeks in which they were paid. If they have been employed for less than 52 weeks, the calculation should be based on the total number of full weeks worked (ACAS, 2024).

To ensure fairness, holiday pay must reflect the worker’s usual earnings, including commission, bonuses, and regular overtime (ACAS, 2024). If a worker’s pay cycle runs from Thursday to Wednesday instead of the standard Sunday to Saturday, their holiday pay should be calculated based on their average earnings within that Thursday-to-Wednesday cycle (ACAS, 2024). This ensures that employees receive holiday pay that reflects their typical earnings rather than a basic hourly rate, which could otherwise result in financial disadvantage.

Recent changes have legalised rolled up holiday pay for part year and irregular hours workers. Under Regulation 16A of the Working Time Regulations 1998, employers can include holiday pay within each pay period instead of paying it when leave is taken. This is known as rolled-up holiday pay and is now legal for part year and irregular hours workers, provided that an uplift of 12.07% is applied to their pay to reflect their holiday entitlement (ACAS, 2024). This does not apply to employees on fixed hour contracts, where holiday pay must still be paid separately when leave is taken. Any rolled up holiday pay must be clearly itemised on the worker’s payslip to ensure transparency and compliance (ACAS, 2024).

For bank staff who work varying hours, you need to ensure that their holiday entitlement is calculated fairly and does not disadvantage them compared to full time staff. If an employer fails to properly calculate holiday pay, this could lead to claims at an Employment Tribunal under WTR 1998 (CIPD, 2025). Employers should remember the British Gas Trading Ltd v Lock (2016) case, which confirmed that holiday pay must include regular earnings like commission and overtime, not just base salary.

The Supreme Court case of Harpur Trust v Brazel (2022) also clarified that casual and zero hours workers should not have their holiday entitlement reduced proportionally using the 12.07% calculation, but instead should receive the full 5.6 weeks’ statutory leave entitlement. This means that bank nurses working irregular hours must be given their full holiday entitlement, and employers should ensure that policies align with this ruling to avoid non-compliance (Daniels, 2022).

When looking at holiday pay calculations for bank staff, it is advisable to keep detailed payroll records, provide clear payslips, and communicate entitlements clearly. Ensuring compliance with WTR 1998, case law, and ACAS guidance will help the Trust avoid legal disputes and promote fairness in employment practices.

.

9. (AC 4.2)
Maternity leave is a statutory entitlement for pregnant employees, allowing up to 52 weeks of leave, which includes 26 weeks of Ordinary Maternity Leave (OML) and 26 weeks of Additional Maternity Leave (AML) (Daniels, 2023). Throughout this, your employment contract remains in place, meaning your terms and conditions remain the same except for pay. Statutory Maternity Pay (SMP) is available for up to 39 weeks, with the first six weeks paid at 90% of your average earnings and the remaining weeks paid at a rate or 90% of earnings, whichever is lower (Maternity Action, 2024). If you do not qualify for SMP, you may be eligible for Maternity Allowance.
One key benefit of maternity leave is the right to return to the same job if OML is taken or a total of 26 weeks or less of leave, including any period of shared parental leave. If leave exceeds this, and the previous role is no longer available, you must be offered a suitable alternative with no less favourable terms and conditions (CIPD, 2024).
Shared Parental Leave (SPL) is a more flexible option that allows eligible parents to share up to 50 weeks of leave and 37 weeks of pay, which can be taken together or separately (Maternity Action, 2024). This flexibility lets both parents to be off work at the same time or to alternate their leave, ensuring that one parent is always at home with the child during the first year. To qualify for SPL and Shared Parental Pay (ShPP), both parents must meet specific eligibility criteria. You and your partner must have worked for at least 26 weeks in the 66 weeks before the due date and earned at least £390 across any 13 of those weeks. Also you both must have been continuously employed with the same employer for at least 26 weeks before the 15th week before the due date and earn at least £123 per week on average (CIPD, 2024).
One of the main advantages of SPL is that it allows both you and your partner to take time off in blocks rather than a continuous period, giving greater control over leave arrangements. However, maternity leave provides a longer period of job protection and continuity. The best option will depend on each individual’s family circumstances, financial needs, and how you want to share childcare responsibilities.

10. (AC 4.3)

Under the Employment Rights Act 1996, all employees have the statutory right to request flexible working, as long as they have been employed for at least 26 weeks and have not made more than one other request in the last 12 months (Daniels, 2023). A flexible working request can be changes to working hours, working days, or the place of work, such as remote working (CIPD, 2024). The request must be made in writing and include details of the changes, the requested start date, and whether the employee has made previous requests. Employers have a legal obligation to handle such requests in a reasonable manner and must decide within two months (CIPD, 2024).
Employers can refuse a request, but it must be based on one or more of the legally recognised grounds, such as additional costs, an impact on the quality of service, or if you are not able to reorganise work among existing staff (CIPD, 2024). If the request is declined, the employee must be given a clear explanation of the reason, and it may be worth giving a few options to explore, such as a trial period, to see what it is like and what impact it has before making a final decision.
If we don’t handle a flexible working request fairly and in line with legal requirements, it can lead to claims being raised at an employment tribunal. Employees may challenge the decision if the employer does not consider their request in a reasonable manner, treats their application as no without justification, or refuses the request based on incorrect facts (CIPD, 2024). If a tribunal finds that the employer has failed in their obligations, they can order the reconsideration of the request or award compensation of up to eight weeks’ pay. In cases where an employee suffers detriment, such as being unfairly dismissed due to their request, the tribunal may award reinstatement, re-engagement, or compensation (Employment Rights Act 1996)
Given the importance of fair and consistent decision-making, it may be helpful to review the request on an individual basis rather than basing the decision on concerns that others may follow suit. A discussion would help to see if alternative flexible arrangements could be agreed upon, such as hybrid working on fewer days, or, as mentioned above, a trial period, may also be worthwhile.
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