50S01 Specialist Employment Law

Task 1 
Question 1 (1.1, 1.2, 1.3)
1.1 Evaluate the aims and objectives of employment regulation. 

The purpose of employment law is to regulate the relationship between employer and employee (Daniels, 2019, p.1). It governs employee rights at work, what employers can expect from employees and what employers can asks employees to do (CIPD, 2022a).  
Employment legislation is set out in different ways. Statue, Codes of Practice and Common Law.  Statue is Acts of Parliament, e.g. the National Minimum Wage Act 1998. Codes of Practice are not law, but a court would not expect it to be breached, e.g., ACAS Disciplinary and Grievance procedure.  Common (Case) Law is based on precedents from previous judgements and can be broken down into ‘binding or persuasive’. Binding is if the decision has been made by CA, SC or CJEU and persuasive is if the decision has been made by EAT (Daniels, 2019, p.8).
Employment regulation is there to stop employers discriminating, unfairly dismissing and ultimately to ensure employees are treated fairly and consistently.  Many employers now argue that employees have too many rights, that there is too much bureaucracy and HR practitioners struggle to keep up with changes to regulations.  Arguments for and against extensive employment regulations are detailed below:
	In favour
	Against

	Balances power between employees and employers
	Raises unemployment and slows growth 

	Deters employers from using their powers to exploit employees
	Increases employers costs and causes the economy to be less competitive internationally

	Provides protection to minority groups.  Helps encourage equality
	Deters inward investment

	Provides extra support to Trade Unions 
	Reduced employment opportunities for minority groups

	Encourages people to remain in the UK labour market 
	




(Daniels, 2019, p.3).

1.2 Examine the role played by the tribunal and courts system in enforcing employment law. 

[bookmark: _Hlk96966952]An employee or worker or former worker or employee (claimant) can use the court and Employment Tribunal (ET) system to allege that the employer (respondent) has caused them detriment and has done so in the contravention of law (CIPD, 2021). 
Employment cases start in one of three courts:
· Employment tribunal – deal with alleged breaches of an employment statute
· County Court – deals with common law, such as a breach of contract or an act of negligence
· High Court – Common law cases when damages sought by claimant more than £50,000

(CIPD, 2021)
[bookmark: _Hlk97288332]The purpose of ETs is to provide the claimant with an independent judgement, quickly and without cost (Daniels, 2019, p.20). ETs can hear over 80 different types of claims, including unfair dismissal, discrimination, redundancy. A claimant makes a claim to the ET by completing a ET1 Form, the respondent will need complete a ET3 form within 28 days (Daniels, 2019, p.24).
A judge hears ET cases and can sometimes be supported two lay members. The lay member are experienced practitioners, for example people professionals and trade union representatives.  The losing party can appeal the decision of an ET on a point of law through an Employment Appeals Tribunal (EAT) within 42 days of the ET decisions.  There are 4 possible outcomes of an EAT, appeal dismissed, appeal allowed, appeal allowed and remitted back to the original ET panel to make a final decision or appeal allowed and remitted to a differently constituted employment tribunal panel. At the Court of Appeal the ruling of the EAT can be appealed, however this is rare due the losing side having to pay the legal expenses of the winning side. Where there is a point of law that has 'general public importance' the appeal can be heard at Supreme Court.  Due to Brexit since January 21 the European Court of Justice has no formal role in the UK court system (CIPD, 2021b).

1.3 Explain how cases are settled before and during formal legal procedures. 

[bookmark: _Hlk97017767]Cases can be settled before an ET or during the process. In most cases a claimant cannot make a claim to the ET without engaging in the early conciliation process first. The claimant contacts ACAS to start the early conciliation process, they provide brief personal details and details of the employer and then be contacted by an Early Support Conciliation Officer within 2 workings days.  At this stage the Officer will explain more about the process and ask for details about the case and then the claimant will be asked if they wish to continue with conciliation. If the claimant opts not to continue, they will be issued with an Early Conciliation Number and will proceed to ET.   If the claimant opts to continue the Officer will contact the employer and try and facilitate a settlement between both parties within one month.  If the employer does not wish to engage in conciliation an Early Conciliation Number will be issued and the case will proceed to ET (Daniels, 2019, p.22).
Once ACAS have received copies of the ET1 and ET3 they have a statutory duty to try and facilitate a settlement even if early conciliation was unsuccessful.  The mostly likely outcome of conciliation is a financial payment, however, is some cases the outcome maybe reinstatement or re-engagement. Once a settlement has been reached, ACAS will draw up a COT3 and the case will be withdrawn from the ET. Once the COT3 has been signed by both parties they are unable to pursue any issues relating to the case.  Settlement agreements can also be reached outside of the ACAS process.  These agreements would have the same status of a COT3.  The settlement agreement must be in writing and the claimant must receive advice from an independent advisor (Daniels, 2019, p.26).
[bookmark: _Hlk97271174]Judicial Mediation is another way of resolving disputes prior to ET. After reading the ET1 and ET3 the Judge may suggest that the case may be resolved through mediation.  If both parties agree, the Employment Judge will facilitate them reaching a settlement agreement (Daniels, 2019, p.28).

Question 2 (4.1, 4.2, 4.3, 4.4)
4.1 Explain the major statutory rights worker have in relation to pay.
Employers have a duty to pay employees during their period of employment. As shown by case Devonald v Rosser (1906) the employer closed the works through lack of business. Two weeks later all employees were given one month’s notice of the termination of their contract. Devonald claimed pay for the two weeks before notice was given. This was granted because there was an implied duty that the employer would pay its employees (Daniels, 2019, p.53).
The Employment Rights Act 1996 states that employees have the right to a written statement with each payment of wages or salary (Daniels, 2019, p.93).  
The National Minimum (NMW) Wage Act gives the right of workers to receive a minimum hourly rate of pay.  A worker is defined as someone working under a contract of employment or any other contract under which the individual undertakes to personally perform any work or services for another party (Daniels, 2019, p.93).
Rates 
	National Living Wage (NWL) (23 years and over)
	£8.91

	National Minimum Wage (21-22 years)
	£8.36

	Development rate (18-20 years)
	£6.56

	Young workers rate (16-17 years)
	£4.62

	Apprentice rate
	£4.30


(CIPD, 2022b)
Recently my organisational has made the decision to pay all employees at least the NLW regardless of age or status. 
A case related to NLW is Augustine v Data Cars Ltd (2021). In this case a driver was not compensated for his expenses and claimed he was not receiving NLW.  Initially the claimant lost, however on appeal to EAT it was ruled that these expenses had a clear connection to his employment and the employer had legal duty to ensure that recompense was made over and above the National Living Wage (CIPD, 2022b).  
Employers are required pay to employees Statutory Sick Pay (SSP) for up to 28 weeks if an employee is unable to work due to illness. SSP is £96.35 per week. To qualify for SSP employees must be:
· Classed as an employee and carry of work for the employer
· Earn £120 on average per week
· Been ill for a least 4 consecutive workdays
(GOV, 2022d)

[bookmark: _Hlk97275514]Equal pay is covered by the Equality Act 2010, it focuses on the comparison between men and women and addresses all terms and conditions of a contract of employment (Daniels, 2019, p.128).  

4.2 Explain the major statutory rights in leave and working time
The Working Time Regulations 1998 relates to the health and safety of workers, ensuring workers are healthier and less likely to have accidents.  The aim of the Working Time Regulations is to ensure workers have reasonable working hours, rest periods and minimum level of holidays.  Under the regulations the term worker covers those employed under a contract of employment and potentially casual and freelance workers (Daniels, 2019, p.86).  
Workers are entitled to annual leave under the regulation. Workers are entitled to 5.6 weeks paid leave, including 8 UK public holidays. A worker is entitled to a sum equivalent to a week’s pay for each week taken as leave. If a worker receives a variable amount of pay, leave pay will be calculated on average income over a 12-week period.  Employment cases such as Bear Scotland Ltd and other v Fulton and others (2014) address the annual leave payment calculation. The EAT ruled that overtime worked and travel time should be taken into consideration when determining the annual leave payment. 
A requirement of the regulation is a maximum working week.  Including overtime, the total number of hours worked must not exceed an average of 48 hours per week over a 17- week period. The UK Government negotiated an opt out. A worker can opt out of the restriction (Daniels, 2019, p.88).  In my organisation we issue all new employees with a form that gives them the option to opt out if they wish. 
The regulation provides the following entitlements to night workers. A night worker is someone who works a minimum of 7 hours and 3 of hour those are worked between 11pm and 6am:
· A maximum of 8 hours work in a period of 24 hours if the work involves physical or mental stain or special hazards. 
· Adequate rest periods if the nature of the work is likely to cause health problems. 
· Free health assessment before starting night work and regularly throughout the duration of the night work. 
(Daniels, 2019, p.90)

Details of rest break entitlements are below:
	
	Minimum consecutive rest in every 24-hour period
	Minimum uninterrupted rest in 7-day period 
	Minimum rest period during a shift 

	Adults 
	11 hours
	24 hours 
	20 minutes (over 6 hours work)

	Young Worker (under 18)
	12 hours
	24 hours
	30 minutes (over 4.5 hours work)



(Daniels, 2019, p.91)

4.3 Explain the main principles of maternity, paternity and adoption rights in context of employment rights
Maternity legislation gives a pregnant women protection against dismissal, discrimination or other detrimental treatment on the ground of her pregnancy.  Pregnant women have the right to take paid time to attend antenatal appointments. In the case of Gregory v Tudsbury Ltd (1982) the claim was upheld, and the employer was ordered to pay claimant for the time spent attending antenatal appointments as the claimant had produced a medical certificate provided by a doctor (Daniels, 2019, p.101).  
Statutory Maternity Leave (SMP) is a total of 26 weeks ordinary maternity leave and 26 Additional Maternity Leave.  Pregnant women are not required to take the full 52 week but must take at least 2 weeks following the baby’s birth (or 4 weeks if a factory worker). All pregnant employees are eligible providing they notify their employer of the due date and when they plan to take maternity leave.  To qualify for Statutory Maternity Pay (SMP) a pregnant women must:
· Earn on average at least £120 per week 
· Provide the correct notice and proof of pregnancy 
· Have worked for the employer continuously for at least 26 weeks at the qualifying week – 15th week before the baby is due. 
(GOV.UK, 2022a)
SMP is paid for 39 weeks, the rates are detail below and paid the same way as wage with tax and national insurance deducted:
	First 6 weeks 
	Remaining 33 weeks 

	90% of average weekly earnings 
	£151.97 or 90% of your average weekly earnings (whichever is lower)



(GOV.UK, 2022a)
[bookmark: _Hlk97621451]During SML the employee is allowed to work up to 10 days without losing their entitlement to maternity pay, under the Work and Families Act 2006, known as keep in touch days (Daniels, 2019, p.102).  
Statutory Paternity Leave (SPL) was introduced by the Employee Act 2002 and entitles the father or mother husband or partners or adopters partner to take time off work within 56 days of the birth.
	Notice employee required to give 
	Qualifying period 
	Pay
	Period of SMP 

	28 days 
	Employed at least 26 weeks continuously at 15th week before child is due 
	£151.97, or 90% of average weekly earnings (whichever is lower).
	Up to 2 weeks 


[bookmark: _Hlk98846998](GOV.UK, 2022b)
Employees who are adopting children have the right to take time off to build relationships with the child. The provisions of Statutory Adopt Leave (SAL) mirrors maternity leave, although can be taken by either parent (Daniels, 2019, p.104).  
Shared Parental Leave (SPL) was introduced by the Shared Parental Leave Regulations 2014 and key information is detailed in the table below:

	When do employees qualify for SPL
	How much SPL can be taken 
	When can SPL be taken 
	How do you qualify 
	Pay 

	Having a baby,
using a surrogate to have a baby,
adopting a child, or
fostering a child who you’re planning to adopt.
	Up to 50 weeks leave can be shared, 37 weeks of which will be paid
	In blocks separated by periods of work or taken all in one go. 
	Meet eligibility criteria, give at least 8 weeks written notice and give up some of SML or SAL 
	£151.97 a week or 90% of your average weekly earnings, whichever is lower.


(GOV.UK, 2022d)

4.4 Explain other employment rights relating to flexible working 
The Flexible Working Regulation 2014 give employees who have at least 26 weeks continuous service the right to put in a flexible working request (providing they haven’t already done so in the last 12 months).  The reason for the request is irrelevant.  The employee can request changes to work location, working hours or workings.   All flexible working request must be in writing and include the following:
· date of application
· change being sought and date it would be effective from
· the effect the change could have on the employee and how effect could be addressed
· include the that is statutory request
· details of any previous flexible working requests.
(Daniels, 2019, p74).  

Once request has been received, the employer must arrange a meeting with the employee to discuss.  The employer must confirm the decision in writing within 3 months of receipt. The changes will be a change in contract and considered permanent. The legislation sets out several grounds on which the employer can turn down the request:
· Additional costs to the business
· Effect the service provided to customers
· Unable to reorganise the work of existing employees
· Inability to recruit additional staff
· Negative impact on quality
· Negative impact on performance
· Insufficient work during hours proposed by employee
· Planned structural changes 
· Any other ground the Secretary of state may specify by regulation

If the employees request is rejected, they can appeal, if the appeal is rejected the employee can take the case to an ET. The ET will consider if the request was taken into serious consideration, the refusal was permitted by legislation and whether the employer acted reasonably in the way they considered the request.  The ET can award compensation (at maximum of eight weeks pay or it can order that the request is reconsidered.  An example of a flexible working request being unfairly refused is Seville V Flybe PLC (2016), an Air Stewardess had successfully claimed sex discrimination after her request to reduce her working days with fixed shifts after having a baby was refused by her employer (Daniels, 2019, p76).
Employees also have right to have time off work as parental leave, time off for dependents and time off for public duties, although employers are not legally required to pay for this time off. 

Question 3
A (2.1) Evaluate the principles of discrimination law in recruitment, selection and employment 
The Equality Act 2010 offers individuals strong protection against discrimination, it provides employers with clarity about their responsibilities and sets out the expectation that employees should be treated with dignity and respect during recruitment, selection and employment (Equality and Human Rights Commission, 2011).   The Equality act sets out 9 protective characteristics:
· Age
· Disability 
· Gender reassignment 
· Marriage and civil partnership 
· Pregnancy and maternity 
· Race – including colour, nationality and ethnic or national origins 
· Religion, religious or philosophic believes 
· Sex
· Sexual orientation 

There are different types of discrimination:
· Direct – an employee is treated less favourable than someone else on the grounds of a protected characteristic.   To be able to prove direct discrimination employees must point to comparator who doesn’t share their protective charactered.
· Associative –  treating someone less favourable because they are associated with someone with a protected characteristic (does not include marriage and civil partnerships and pregnancy and maternity). Associative discrimination was ruled in the case of Coleman V Attridge Law (2008) Coleman had a disabled son and claimed she was treated less favourably than employees with able-bodied children when it came to flexible working requests. 
· Perceptive –  treating someone less favourable because it is perceived they belong to a protective group. 
· Occupation requirements – needing someone with a specific protected characteristic to carry a specific role – e.g. hiring a female carer to look after a female patience that require intimate care. 
· Indirect – where an employer applies to all people a provision, criterion, or practice.
· Victimisation – is when an employee is penalised from exercising their rights under the Equality Act 2010.  
· Harassment – under the equality act is defined as unwanted conduct relating to protected characteristics. 
(Daniels, 2019, p.113).

ETs can award the following remedies for discrimination:
· Declaration of the rights of the parties
· Compensation (no maximum) and can include a sum for injury to feelings.  As of 21st April 2021 the Vento bandings (name after landmark case) are:
	Lowest Band
	Middle Band 
	Highest band

	£900 to £9,100
	£9,100 to £27,400
	£27,400 to £46,600


· Recommendations of actions the employer should take.

(Daniels, 2019, p.126).

A case which involves Vento and discrimination is Weerasinghe v Basildon & Thurrock NHS Foundation Trust. A surgeon who had a serious lung condition was dismissed for gross misconduct for failing to attend a meeting whilst he was on sick leave.  The ET ruled that the claimant had been treat unfavourably due to his disability (contrary to section 15 of the EqA 2010) and he was awarded £32,000 for injury to feelings.  

B (2.2) Discuss the legal requirements of equal pay. 
As discussed briefly in 4.1 it is unlawful to discriminate between women and men in terms of their pay and other terms and conditions of employment.  When bringing a claim of equal pay, there must be comparator that works for the same organisation.  The claimant must prove that they are being treated less favourably than an employee of the opposite sex who is employed on:
· Like work -  same work or work of broadly similar nature. The whole job needs to be taken in consideration rather than individual tasks. 
· Work related as equivalent – applies when a non-discriminatory analytical job evaluation scheme is in place.  Takes all the component parts and individual tasks of a job into consideration.
· Work of an equal value – Is more complicated, A claimant can use this category when there is no like work or work rated as formally rated. An important case is Asda Stores Ltd v Brierley and others (2021). The Supreme court ruled 35,000 female store- based employees could proceed with their equal pay claims due to their terms of employment being significantly common with male warehouse workers (CIPD, 2022b).
(Daniels, 2019, p.128).

[bookmark: _Hlk98831454]Employers can argue that there are reasons for unequal pay, known as a ‘material factor’. The employer would have to prove there is another significant reason for the difference and it is not based on sex.  A number of factors that may be considered by tribunal, these include, different negotiating groups, employees experience, collective bargaining, red circling and location. A case where an employer used the defence of ‘material factor’ is Navy, Army and Air Force Institutes V Varley (1976) – A female Clerk based in Nottingham claimed she should be working the same hours as the male Clerks based in London.  The claim was dismissed as it was held that it was a difference of location and not a difference of sex (Daniels, 2019, p.131). 
Claims relating to equal pay can be brought to ET by a comparator any time during their employment or within 6 months of leaving. Remedies in cases of equal pay are arrears of pay or damages (Daniels, 2019, p.134). 
In cases where an employer loses an equal pay claim the ET may order the employer to complete an equal pay audit.  To help address the gap in earnings in the UK the Government has introduced gender gap reporting. The Equality Act 2010 sets out that organisations with at least 250 employees (with some exceptions in the public sector) are required report their gender pay gap annually. (Daniels, 2019, p.134).




















Task Two
From :  Jasmine.iszard@abc.co.uk
To: John.smith@abc.co.uk
Date: 01 March 2022
Subject: Private and Confidential – ABC Ltd restructure 
Dear Mr Smith, 
(3.1) It important to understand that varying employees existing contractual terms normally requires agreement. The three ways to alter the existing contractual terms:
· Gain employees’ agreement through consultation. 
· Make changes unilaterally.
· Terminate the employee’s contract by notice and re-engaging them on new terms and conditions. 
(CIPD, 2021a)

It is essential that before any decisions are made which could potentially affect the 5 employees consultation takes place. As under 20 employees are affected it is not covered by collective consultation, however there is a requirement to consult with those effected individually in a ‘reasonable’ period. Meaningful consultation cannot start before employees have received all the relevant information and no decisions to dismiss should be taken before consultation has taken place. As shown in the case of Leicester County Council v Union (2005) – an officer made a recommendation to make redundancies on 18th November and a formal decision to proceed took place on 12th December and Unison were informed on 18th December.  The EAT ruled that the decision was made on 18th November and consultation should have started at that point (Daniels, 2019, p.190).
This could potentially be a redundancy situation under the Employment Rights Act 1996 as ABC Ltd intends to cease operations in the location the employees were employed to work. However, if there is a mobility clause in our contracts this could allow ABC to move the affected employees to alternative sites providing it is deemed as reasonable. A case which shows an employer not being reasonable is United Bank v Akhtar (1989) due to their being mobility clause in the employee’s contract the employee was given 6 days’ notice to move from a position in Birmingham to one in Leeds, resulting in the employee resigning and claiming unfair dismissal.  The claim was upheld as the employer had breached mutual trust and confidence.   Suitable alternative employment should be considered. If an employee refuses the alternative position, they will not be entitled to redundancy pay.  If employees accept alternative employment, they would be entitled to minimum trial period of 4 weeks, if the employee finds the position unsuitable during the trial period they can resign and claim redundancy.  The employer can refuse to pay if they believe the position was suitable (Daniels, 2019, p.197).
If the employees are made redundant, they would be entitled to Statutory redundancy pay as they have all been employed over 2 years.  Payment is based on each full year of service:
	Age 
	Under 22
	22 to 40
	41 and over

	Entitlement 
	Half week’s pay
	One week pau
	One and half weeks


As of 6th April 2021, the maximum weekly pay is capped at £544.
In addition to redundancy payment, employees will be entitled to noticeand any outstanding annual leave. 
(GOV.UK, 2022b)
If ABC Ltd decides to terminate any contracts it is important that the correct procedures are followed to ensure wrongful or unfair dismissal does not occur.
Wrongful dismissal is contract breaches and include:
· Failing to provide notice of termination or insufficient notice 
· Dismissal in breach of contractual redundancy procedure 
(Daniels, 2019, p.183)
Unfair dismissal is based on statue and the concept of fairness.  Ensuring the selection process for redundancy will help reduce the risk of unfair dismissal claims.  First step would be identifying the selection pool, then agree on a method of selection and criteria, and selection of at least two assessors (Daniels, 2019, p.193)

(3.2) An option for ABC Ltd could be to allow a competitor to take over the site and employ the employees, this known as a Transfer of Undertakings (TUPE).  The 2006 TUPE regulations provide definitions for the two types of transfer:
· Transfer of an economic entity retains its identify - customers and suppliers remain the same. This would be the option from ABC Ltd, the buyer would continue to run the site as ABC did. 
· A change of service provision
· Outsourcing – activities carried out by a person and transferred to another
· Second and generation outsourcing- activities carried out by a contractor are transferred to another 
· Insourcing – an organisation carries out activities that are currently being completed by a contractor. 
[bookmark: _Hlk98864828](Daniels, 2019, p.199)

The TUPE regulations are in place to protect the rights of employees who are transferred to a new employer, the employee’s contractual rights are transferred to the new employer.  The case of Taylor v Connex South Easten Ltd (2000) reinforces the point that employment T&Cs cannot be changed unless there is an Economic, Technical or organisational (ETO) reason. In this case the employee refused to agree to a minor change in his T&Cs and as result he was dismissed. The EAT deemed this as unfair dismissal as the employee had been subject of a TUPE transfer (Daniels, 2019, p.199). 
An employee can refuse to transfer, in these situations their contract will terminate on the transfer date. Employees who resign due to transfers can still claim constructive dismissal. The TUPE regulation provides protection against unfair dismissal whilst the transfer is taking place and immediately before (Daniels, 2019, p.201).
Employees have the right to consultation during which information relating to the transfer must be provided.  For transfers involving more than 10 employees a relevant employee representative must be involved.  Information provide should include:
· That a transfer is to take place
· Reason and expected date of transfer
· Implications for the employees
· The measures that envisaged
The transferee also has a legal duty to provide employees information to the transferor at least 28 days prior to transfer completion.  This information should include:
· Employees names and ages 
· Employee’s statement of employment particulars 
· Details of collective agreements
· Details of disciplinary action taken in the past two years 
· Details of grievances raised within the past two years
· Details of any legal action taken against the transferee by employees in the past two years.
(Daniels, 2019, p.202) 

Please let me know if you have any queries.
Kind regards, 
Jasmine Iszard 
HR Officer 
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